Analysis of

Proposition 28

Repeal of Tobacco Surtax Enacted by Proposition 10 of 1998

Proposition 28 repeals the $.50 surtax on packages of cigarettes and tobacco products previously enacted by Proposition 10 at the November 3, 1998 election.  This proposition provides for the elimination of all funding for the Proposition 10 supported early childhood development and smoking prevention programs.  Proposition 28 further prohibits the public from ever imposing any additional surtaxes on the distribution of cigarettes.

The Legislative Analyst and the Director of Finance have determined that Proposition 28 would reduce annual state special fund revenues by approximately $680 million that would otherwise be available for early childhood development programs and activities, result in reductions of several millions of dollars for tobacco control, breast cancer research and health services, and result in annual decreases of $20 million to the General Fund and $8 million to local governments.  Both Analysts also anticipated that repeal of the child development services would lead to undetermined long-term state and local costs associated with anticipated increases in tobacco consumption and additional services for children who would have benefited from child development services.

Proposition 10, also known as the "Reiner Initiative", is intended to create and implement a comprehensive, collaborative and integrated system of information and services to promote, support and optimize early childhood development.  Proponents of Proposition 10 intend to universally and continuously assure parenting, nurturing and health care services to California's children to assure optimal intellectual, social, emotional and physical growth from prenatal to five years of age.  The initiative additionally intends to reduce tobacco consumption generally, and particularly among minors and pregnant women, through imposition of a tax on cigarettes, and creation of various programs to discourage smoking.

The initiative is structured to encourage local control, integration of services, and to minimize statewide mandates.  A seven member State California Families and Children First Commission was created to provide guidance and information to local programs for improving early childhood services; to assign and implement public information and tobacco control campaigns; and to establish best standards and practices for optimal child development.  Membership on the seven member state commission is through appointment by gubernatorial and legislative authority.  Similar commissions are created within every participating county to select and develop strategic programs addressing the circumstances of the host county's children.  Members of each county commission are appointed by county boards of supervisors.  Counties may combine local administration within joint commissions and may opt out of the program entirely.

Of the Proposition 10 revenues, twenty percent would be allocated to the state commission for media communications, educational materials, child care, research and administration.  Eighty percent of available revenues would be allocated to county commissions to implement child development services in accordance with local conditions and strategic plans.  Funds are allocated between counties based on the number of births in each county.  The measure requires that Families First funding supplement and not replace existing services.

Analysis of Proposition 28

Proposition 28 raises both policy and tax related issues.  Health policy and tobacco consumption concerns are considered in the first portion of this document completed by the Senate Health and Human Services Committee.  Tax related issues are reviewed by the Senate Revenue and Tax committees in the second.

Opponent and Proponent Positions

Proponents of Proposition 28 object to the imposition of the excise tax on tobacco sales, as well as the administration and purpose of programs supported by the excise revenues.  The measure was conceived, drafted and financed by an individual, Mr. Ned Roscoe, founder and operator of a large national chain of discount retail cigarette outlets.  Mr. Roscoe indicates that he originally proposed the initiative because he felt it was unfair to tobacco consumers, but that he subsequently was convinced that the child development programs supported by the tax revenues represented an unwarranted intrusion of government into private family life and that the administration of child development programs was ineffectual and wasteful.

Mr. Roscoe believes that individuals who chose to smoke constitute a legitimate minority that is unfairly burdened by the majority of voters with a regressive tax.  Mr. Roscoe also believes that public, particularly governmental, programs intended to serve children actually interfere in the development of children and contribute to the dissolution of families. Proponents argue that the love and attention of parents are the critical factors in children’s growth and that Proposition 10 poses a particular threat to the children of the poor and disadvantaged by substituting bureaucratic judgement in place of parental control.  Proponents also believe that funding is wastefully spent on unproven services, complain that administration of the program is outside of the control of elected officials, that there is no nexus between tobacco taxes and children’s services, and that “thousands” of bureaucrats will be financed with the tobacco tax revenues.  The arguments are very similar to those made during the Proposition 10 campaign in 1998.

Proponents propose that the initiative authority of the voters to impose tobacco taxes be eliminated and returned exclusively to the Legislature.  Proponents also state their intention to eliminate local control of child care and development services and to return such policy to the Legislature and county government.

Opponents counter these points, noting that Proposition 10 mandates local flexibility to accommodate the varied circumstance of California's counties.  Opponents stress that each local entity is required to submit a strategic plan to integrate the new services, and that every local program is subject to performance and fiscal audits.  Proponents believe the structure assures both flexibility and accountability while avoiding unnecessary duplicative administration, and is intentionally structured outside of government to avoid creation of any "bureaucracy".

Responding to the regressive tax concerns, opponents point out that it is true that people with less education and lower incomes tend to smoke more than wealthier persons, but note lower income individuals will be motivated to reduce or quite smoking when prices increase.  Proponents note that the consequences of smoking also fall disproportionately on poor families and children.  The health benefits of reduced smoking and the benefits of child development services will also accrue principally to lower income families.  Thus, they argue lower income individuals both pay the taxes and enjoy the benefits.  Proponents also argue that, given the immense economic burden imposed by smoking, estimated in California to be around $8 billion annually, that society should recover whatever amounts possible from tobacco taxes simply to make up for the public expenditures currently provided to smokers.

Early Childhood Development and Intervention

A very substantial body of research supports the concept that a child's early experiences, from birth to school entry, significantly influence later cognitive, behavioral, educational and economic outcomes.  A survey of the literature on child development done by the California Research Bureau and State Library confirmed that children from stressful environments were more likely to experience delays in cognitive and behavioral development.  These delays, in turn, affect the long-term outcomes for such children, including school completion, employment, teen pregnancy and childbearing, substance abuse, and criminal behavior.  Research similarly confirms that supplemental developmental programs counter the effects of such stress and improve the development of children.

Tobacco Tax Related Issues
The imposition of the fifty-cent-per-pack tobacco tax generates the greatest controversy for Proposition 10.  Proponents of Proposition 28 claim it constitutes a regressive tax, that tobacco taxes will reduce revenues to other more beneficial programs, and argue that it will result in widespread smuggling.  Administrators have expressed concern that tobacco taxes are a diminishing revenue source.  Other commentators opine that tobacco taxes are an inappropriate source of funding for services to children as tobacco use principally injures older persons.

There is little dispute that tobacco use imposes very substantial monetary costs on all California taxpayers.  The University of California at San Francisco estimates that smoking annually imposes costs of approximately $7.6 billion on all Californians.  The cost of the adverse health effects of smoking annually amounts to $256 per Californian - or approximately $1,543 per smoker per year.  Current federal and state tobacco taxes total $1.19 cents per package, which means that every package of cigarettes sold in California is subsidized by non-smoking taxpayers by approximately $2.24.

The deterrent effects of price increases initiated by tobacco taxes, particularly by minors has been studied by a number of national and California researchers.  A preponderance of such studies indicates that increased tobacco costs can reduce both the numbers of individuals who smoke and the quantity of tobacco smoked.  The Center for Disease Control and Prevention found that a ten percent increase in the price of cigarettes lowered the number of young adults who smoke by 4 percent and the number of packs smoked by two percent.  Other researchers have found an enhanced effect of price increases among adolescents under 18, where a ten percent price increase caused a nearly seven percent decline in the number of smokers and 6 percent decline in total consumption.

Other researchers have found less price sensitivity among young smokers.  California's experience indicates that adolescent smoking is the result of numerous factors, including tobacco marketing and advertising, peer practices, counter advertising, and parental behavior, and that it is difficult to isolate the effect of price change alone in such an environment.  The Legislative Analyst and Board of Equalization determined very different estimates in the price deterrence of Proposition 10's tax increase.  However, numerous studies indicate that tobacco demand elasticity is greatest for the youngest of smokers (presumably because of their lower incomes) and that an increase in tobacco taxes would reduce the number of very young smokers.

The effect of increasing tobacco prices for adults is less clear.  Higher prices, even for an addictive product, do appear to encourage quitting, particularly among lower wage earners and particularly in concert with other tobacco control policies.  Poorer people and adults with less education smoke more than wealthier or better educated persons.  Roughly one-third of low-income households include a smoker, while less than one-sixth of college educated Californians smoke.  Overall, 18 percent of adult Californians smoke.

Proposition 10 is initiating a public education campaign to encourage pregnant women and the parents of young children to stop smoking and to avoid use of other harmful drugs.  Smoking during pregnancy is unequivocally the largest and most important known, modifiable risk factor for low birth weight and infant death, accounting for 20 to 30 percent of all low-birth weight babies, 14 percent of pre-term deliveries and 10 percent of all infant deaths.  Maternal smoking is associated SIDS, impaired growth, birth defects, increased cancer risks, ectopic pregnancies and abortions.  The Center for Disease Control reports that the prevalence of smoking during pregnancy varies widely with the age, education and race of women.  In 1993, for example, 29 percent of mothers with less than a high school education smoked during pregnancy compared with three percent of mothers with a college education.  Mothers under 24 years of age were half again as likely to smoke during pregnancy as compared to mothers over 24.  The number of California women smoking during pregnancy has declined over the past ten years, paralleling the general decrease in smoking prevalence.

Smoking by parents is also associated with adverse effects on their children, exacerbating asthma and increasing the frequency of colds, middle ear infections and SIDS.  In California, it is estimated that more than 1,500 low birth weight cases, 120 SIDS deaths, 500,000 child asthma cases, 20,000 infant bronchitis/pneumonia cases result from involuntary exposure to tobacco smoke.

Status of Proposition 10 Programs

As of June 30, 1999, the State Commission overseeing Proposition 10 has been established and has issued operating guidelines and standards for individual county commissions.  County commissions have been created for all 58 counties and many have agreed and submitted strategic plans.  A total of $495 million has been forwarded to county commissions.  The State Commission has approved funding of eleven statewide initiatives in January intended to address educational, child care and health related needs of children.  The approved programs included expanded access to tobacco cessation services, literacy programs, a study of barriers to child care, and an Asthma Control initiative.

Potential Legal Issue

Proposition 28 would statutorily prohibit the public from increasing tobacco taxes through an initiative.  The California Constitution grants the public authority to establish laws by initiative without limitation.  The possible effect of a statutory limitation on a constitutional right has not been considered by the committee.

John Miller, Staff Director, January 28, 2000
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