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Nursing homes play a critical role in California's health care system, providing care to approximately 100,000 elderly and disabled persons who are temporarily or permanently unable to care for themselves, but do not require acute care.  It is in the best interest of both the residents and the state to ensure that nursing homes are operating in a stable environment.  This hearing seeks to understand whether nursing home closures, bankruptcies, and liability insurance threaten the state's nursing homes.

The first part of the hearing addresses two aspects of nursing home closures in California: 1) to examine both the trends and causes of nursing home closures and bankruptcies in California; and 2) to address the closure process -- the extent to which existing law is adequate and being enforced to ensure residents receive proper planning and care in the transfer between facilities.  The second portion of the hearing will focus on liability insurance, and will explore potential problems with the market.

Nursing Home Closures:  Residents and Transfer Trauma

When a nursing home decides to close, whether for involuntary or voluntary reasons, each resident must be relocated to an appropriate facility.  The relocation process can cause tremendous stress to residents, as well as the staff and family members who struggle to confront numerous logistical, physical, and emotional issues in transferring residents to new locations.  

The extent to which relocation affects the health and welfare of residents is of central concern to the health care community.  Various terms have been used to describe the potential effects of relocation, including transfer trauma, relocation stress, transfer anxiety, and transfer shock.  Relocation or transfer trauma has been described as "a wave of disorientation and despair" resulting from the sudden move of frail older residents away from the stability of familiar people and routine.  Characteristics include anxiety, depression, weight change, depression, confusion, agitation, sleep disturbance, and other adverse health effects.

The impact of relocation on resident health and welfare is unclear.  Some research concludes that transfers impair residents' health and often cause death, whereas other research finds that transfers cause no change or even lead to improvements in resident health status.  Most research indicates that relocations are stressful for the resident, but usually not life-threatening.  In many cases, research that has identified little change or improvement in health statutes is attributed to residents either wanting to be relocated or at least being prepared for relocation, with proper planning and assessment.  To this end, most studies verify that serious adverse effects occur when unprepared patients are suddenly relocated, or relocated to facilities that cannot provide appropriate care.  Therefore, the negative effects of transfers can be reduced by preparing residents for the move and sending them to facilities that are well equipped to provide their care. 

California's Closure Law  

California law seeks to protect residents from transfer trauma by setting out a number of requirements for the facility to fulfill upon closure.  Existing law (Health and Safety Code Section 1336.2) directs closing facilities to take "reasonable steps to transfer affected patients safely and minimize possible transfer trauma" by:

1. Medically assessing, prior to transfer, the patient's condition and susceptibility to adverse health consequences, including psychosocial affects, in the event of a transfer. 

2. Directing the patient's physician and surgeon, if available, to undertake an assessment that provides counseling and other recommended services for preventing or ameliorating potential adverse health consequences due to transfer.  

3. Evaluating the relocation needs of the patient and the patient's family and determine the most appropriate and available type of future care and services for the patient.

4. Informing, at least 30 days in advance of transfer, the patient or the patient's guardian of alternative facilities that are available and adequate to meet the patient and family needs.

Before transferring or discharging a resident, the facility must provide written notice to the resident, and if known, to a family member or legal representative.  Except when specified below, the notice must be made at least 30 days before the discharge date.  In transfers of 10 or more residents, facilities must provide a relocation plan to the Department of Health Services (DHS) for comment at least 45 days prior to any transfer being made.  If DHS determines that the facility either refuses or does not have adequate staffing to provide these relocation services, than the State may provide or arrange for the provision of these services.

Implementation of the Closure Law

Although many residents have been successfully transferred after the close of California nursing homes, it is often contended that the existing closure law is ambiguous and not always enforced, having a detrimental impact on residents and their families.  For example, when Horizon West, a Rocklin-based company, closed its 99-bed Sereno Care Center in Vallejo on August 31, 2001, it was alleged that the home's staff violated state law by moving as many as 19 residents without telling them their rights.  It was further argued that seven residents moved before staff submitted the required relocation plan to DHS.  In the closure of the sub-acute facility of Doctor's Medical Center in Pinole, attorneys allege that the Center failed to submit an adequate relocation plan.  The hospital, owned by Tenet Healthsystem Hospitals, originally notified residents in a letter dated June 20, 2000 that it would close its sub-acute unit on August 25, 2000.  Defendants cited declining federal reimbursement and inadequate payment resulting in an inability to operate the sub-acute unit profitably.  Plaintiffs alleged that the facility did not comply with basic discharge and relocation requirements under state law, and failed to evaluate and determine the relocation needs of each of its residents.  It was further alleged that the facility used improper and coercive means to place patients in other facilities, failed to provide adequate staffing in a timely manner, and issued an illegal discharge notice.


The Big Picture:  Nursing Home Closures and Bankruptcy in California

This hearing seeks also to understand whether nursing home closures are on the rise and are part of a growing trend in our state, or whether the number of closures are typical for the market.  In 2000, the threat of facility closure loomed largest in fourteen states that had more than 20 percent of their homes in bankruptcy.  Even though California fell close to the national average with 11 percent of facilities in bankruptcy, two well-publicized closure cases escalated anxiety among the public and state officials.  First, in 1997, after the court-appointed manager failed to find a new operator for a bankrupt home, the facility was closed and all residents were evicted late on a Friday night.  Distressing scenes of frail elders being transferred in the dark attracted intense media attention, prompted a change in state law, and caused a review of state oversight. From January 1 1999, any person with a controlling interest in a nursing facility was required to inform the Department of Health Services (DHS) within 24 hours of filing for bankruptcy.  In addition, an 8-person Skilled Nursing Facility Financial Solvency Advisory Board was established to develop (by July 1, 2002) new licensing standards regarding the financial solvency of nursing homes.  Second, and despite these responses, in April 2001, DHS had to take over 3 facilities (280 residents) within a bankrupt chain after the owner abandoned them.  The state-appointed temporary administrator found new operators for two of the homes but not for the third home that housed many Alzheimer’s patients.  

Bankruptcy:  The Causes and Consequences

By the end of 1999, following a period of expansion and profit, much of the nursing home industry was in debt, understaffed, and reportedly losing money.  These problems were most visible among the nation’s nine largest publicly traded (for-profit) multi-facility corporations (chains).  In combination, these organizations operate nearly 17 percent of all nursing beds in the United States.  In September 1999, after reporting losses of $563 million in 1998 and $612 million in 1999, Vencor (300 homes) filed for Chapter 11 bankruptcy protection.  In October, Sun (385 facilities) filed for bankruptcy after reporting losses of $700 million in 1998 and $90 million in 1999.  Three months later, Mariner (400 facilities) posted a third-quarter loss of $405 million and filed for bankruptcy.  As 2000 progressed, Extendicare, Genesis, and IHS declared bankruptcy and were joined by an increasing number of smaller chains (e.g., Frontier, Newcare, and Iatros).  By the end of 2000, an estimated 1,900 nursing homes were operating under Chapter 11 protection (AHCA, 2001).  

While there exists some consensus about the national extent of nursing home bankruptcy, there is less agreement about its causes or implications.  Nursing facility operators attributed the problem to features of the Medicaid and Medicare reimbursement systems through which government paid for 60.1 percent of the $90 billion dollars spent on free standing (FS) nursing homes in 1999.  Most of the data suggests, however, that the incidence of bankruptcy does not necessarily lead to closure of facilities.

Liability Insurance and the Law

Nursing home liability insurance provides liability protection in the event that a lawsuit or claim is filed against the facility for abuse or negligence.  Without this insurance, a facility would stand the risk of paying for claims it cannot afford, potentially leading to facility closure.


Data indicates that the cost of liability insurance and premiums are drastically increasing in California, while the availability of policies is declining due to a shrinking number of insurers offering the policies.  The California Association of Homes and Services for the Aging (CAHSA) asserts that member homes have experienced rapidly escalating liability insurance premiums even when there have been no claims filed.  CAHSA notes that a member witnessed its liability insurance premium increase from $8000 to $170,000 per year from 2000-2001.  Another member saw its premium rise from $117,000 in 2000 to $678,000 in 2002.  At present, there are few standard carriers providing liability insurance for nursing homes, and those that do offer it are increasing premiums.  As a result, many homes are debating whether to maintain liability insurance at all.  Those nursing homes that are not purchasing insurance coverage are either self-insuring, going without coverage, or developing separate non-regulated pooling arrangements with other facilities.  If the trend continues, it could lead to an increase in the number of closures across the state.

California's elder abuse laws are the vehicle for most lawsuits against nursing homes.  The California elder abuse statute (Elder Abuse and Dependent Adult Civil  Protection Act or EADACPA) was designed to help redress abuse of elderly persons by providing for various enhanced remedies.  These statutes, added to existing procedures for reporting elder abuse to enforcement authorities, were designed to help interested persons hire layers on behalf of elderly or dependent adults.  The nursing home industry alleges that the number of lawsuits and claims filed against facilities is on the rise, causing insurance premiums to skyrocket and insurers to exit the market.  

Overview of States’ Efforts to Address Nursing Home Liability Insurance Problems
Prepared by Peter Hansel, Senate Office of Research
During 2001, at least six states—Arkansas, Florida, Indiana, Massachusetts, Tennessee, and Texas—considered legislative proposals to address problems of availability and affordability of liability insurance for nursing homes and other long-term care facilities.  Three states—Arkansas, Florida, and Texas—enacted statutes in 2001 that are now being implemented.

In addition, in 2002 lawmakers in at least six states—Iowa, Massachusetts, Mississippi, Ohio, Pennsylvania, and Tennessee—have introduced or carried over legislation to deal with liability insurance issues facing long-term care facilities.

A number of states have adopted or are considering tort reforms as part of their effort to address increasing litigation against long-term care facilities.  Florida’s statute shifts the burden of proof for asserting elder abuse claims to plaintiffs, requires a notice and waiting period prior to filing elder abuse claims, provides a shortened statute of limitations for filing claims, imposes caps on punitive damages for elder abuse claims, disallows plaintiffs from pursuing both wrongful death and elder abuse claims in cases involving the death of the resident, and places strict limits on attorneys’ fees.  Some of these reforms, for example requiring plaintiffs to bear the burden of proof in elder abuse claims and limiting the time period in which elder abuse claims can be brought, are already in place in California.  

Texas’ statute provides that insurers are not liable for punitive damage awards levied against their insureds if they decline to accept settlement offers that are within the policy limits, which is also believed to be the case in California.  Texas also limits the admissibility of licensing inspection information as evidence in elder abuse claims by requiring that it be consistent with the Texas rules of evidence.  While California lacks specific statutory guidance, it is assumed that California’s rules of evidence also generally govern the introduction of licensing inspection information in elder abuse cases.  Some states, notably Ohio and Mississippi, are considering legislation in 2002 that would specifically exclude some kinds of licensing information as evidence.

States have also considered or enacted a variety of insurance and licensing reforms to address liability insurance availability and cost problems, including requiring or encouraging nursing homes or long-term care facilities to have risk management and quality assurance programs, requiring insurers to provide information on a regular basis on insurance market conditions to state insurance commissioners, and requiring nursing homes to maintain liability insurance.  Texas and a few other states have established or considered establishing joint underwriting associations or other state-assisted risk pools backed by assessments on nursing homes and/or insurers.  Florida and Texas have established “early warning systems” or other monitoring systems to focus attention on troubled facilities at risk of being cited for quality of care deficiencies.

A report from the National Conference of State Legislatures and an overview chart prepared by the Senate Office of Research, enclosed with the hearing materials, provide more information on states’ reforms to address long-term care facility liability insurance availability and affordability issues.
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