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Good afternoon Madam Chairman and members of the committees.  My name is Anne Burns Johnson.  I am President and CEO of the California Association of Homes and Services for the Aging (CAHSA).  Our association represents nearly 400 providers of housing and services to 80,000 California’s seniors.  Thank you for this opportunity to speak about the liability insurance crisis facing my members.  

CAHSA is unique among the providers of senior care and housing because our members provide a continuum of care from independent living to assisted living to skilled nursing.  Moreover, our members represent the economic diversity of California’s aging population, a population that is growing twice as fast as the under age-65 population of California.  Nearly one-half of our members represent affordable housing --- sheltering the poorest of the poor --- and we represent almost all of the State’s licensed Continuing Care Retirement Communities or CCRC’s.  CAHSA’s voting members are exclusively not-for-profit, community and faith based, mission driven entities.  

My testimony focuses on three facts that underscore the urgency of this crisis to CAHSA’s membership. 

1. There is no empirical relationship between facilities’ experiences and the increased cost of their liability insurance.

2. Affordable housing, RCF and CCRCs are being lumped in with nursing homes because the insurance industry will not separate the housing component from the care component.

3. Not-for-profit providers are required to have liability coverage from the highest rated (A) carriers and therefore are unable to “go bare.”

The looming liability insurance crisis presents a real threat to the continuing viability of California’s senior care and housing providers.  This threat requires immediate corrective action.  For the long term, however, the crisis calls upon the stakeholders to come together on how to improve the system of care for the future good of California’s aging population.

Like all long term care providers, our members are encountering escalating liability insurance premiums.  These increases are not related to a facility’s claims record nor the number or severity of deficiencies sited by the State.

One multi-facility member, based here in Sacramento, sent out 12 proposals for liability coverage to be effective January 1, 2002.  This organization received only one bid at four times the cost of their prior premium and for less coverage. This member was unable to separate its extensive network of affordable housing sites from its skilled nursing facilities. As a result, the increased premiums were passed on to the residents least able to afford an increase in their monthly rate. It is instructive to note that this organization has not had any increase in claims or experienced any litigation over the past three years.  

The industry’s inability (or unwillingness) to evaluate the housing component separately from the care provided to residents raises the cost of liability coverage for all facilities that provide housing to older persons, no matter how healthy, ambulatory, or vigorous the residents may be.  As a result, not just nursing homes, but the entire range of residential housing for California’s aging population is threatened by the skyrocketing cost of liability coverage. 

Huge increases in liability premiums also jeopardize long-standing community based programs provided by our members.  In the face of rising costs, members are struggling with decisions to continue services that have long been part of their mission and tradition.  Programs like the Brown Bag food for the poor, the daily Call a Senior program for isolated elderly, free information and referral programs for families and seniors are all in jeopardy due to higher insurance costs. Some members have decided to discontinue the provision of skilled nursing because the risks outweigh the benefits.  

For some providers, the high cost of liability coverage has forced them to take their chances and go bare . . . that is, to go without any liability coverage whatsoever.  For many CAHSA members, however, going bare is not an option.  Not only is it a questionable business decision, bond covenants for non-profit entities require maintenance of liability insurance provided by an A rated carrier. Without insurance they are in danger of a technical default on their financing.  For the 37 non-profit organizations financed by the State's Cal Mortgage Guarantee Loan Program, the consequences to the State could be major.  

CAHSA, and the other speakers today, are seeking solutions.  We applaud Senator Ortiz and Senator Vascancellos for examining these issues prior to their being a full-fledged crisis.  Open discussion is the first step toward achieving reasonable solutions.  One way to help alleviate the cost of nursing home liability insurance is to move people out of nursing homes and into home and community-based programs.  The U.S. Supreme Court decision in the Olmstead case requires State’s to place institutionalized persons in the least restrictive setting possible. California has lagged behind other states in implementing steps towards greater community placements. There is much work to be done in California to live-up to the Supreme Court’s mandate in Olmstead.  

Consistent with the Olmstead decision, DHS should hire the staff necessary to process the growing backlog of applications by organizations desiring to participate in the Program for All-Inclusive Care for the Elderly or PACE.  PACE is a joint Medicare/Medi-Cal pre-paid, capitated program for frail elderly beneficiaries who meet special eligibility requirements and who elect to enroll.  PACE was born out of the On Lok experience in San Francisco and has demonstrated improved outcomes and cost savings.  It is in the State’s interest to hire the staff necessary to process the backlog of PACE applications.  

While CAHSA supports the need for the immediate relief called for by previous speakers, the fundamental issues associated with higher liability costs require a long range look at our nursing home quality assurance system.  Errors in the health care environment are not new.  There is an extensive literature describing problems, in a variety of health care settings that result in serious injury and sometimes-fatal outcomes.  The prestigious National Academy of Science, Institute of Medicine has reported on the extent of medical errors in the hospital setting, and the Government Accounting Office has reported on problems in the nursing home industry.    

What is emerging from the focus on quality in the health care environment is the recognition that there is no consistent, systematic learning-based approach to error reduction and prevention, and systems improvement in most health care settings. In recommending error prevention strategies for health care, one Harvard University expert compared the aviation and health care industries.  Both industries rely on high technology equipment and well-trained, highly proficient professionals functioning as a team in life-threatening environments.  The obvious truth is that the aviation industry has a far better record of accident prevention and systems proficiency than does health care.  

One of the characteristics of the aviation industry’s excellent accident prevention record is the stakeholders’ commitment to institutionalized safety.  An important element of this commitment is the Air Safety Reporting System (ASRS).  ASRS enables pilots, controllers, and others to report dangerous situations, including errors they have made, to a third party without penalty.  Such reporting has increased the number of errors identified, resulting in better communication and quick problem resolution.  Aviation’s exemplary safety record speaks for itself. 

Given the increasing demand for senior care services as the baby boomers retire, California needs the kind of nursing home quality control system that sees errors as learning opportunities, leading to system improvements and thus greater error prevention in the future.  It is incumbent upon the stakeholders --- providers, carriers, DHS, consumers, and legislators --- to work together on what is known about quality improvement and design a system that will work for Californians.  

The high cost of liability coverage caused a $14 million increase in Medi-Cal rates in 2000. It is projected that liability coverage will cost Medi-Cal $50 million in the near future.  It makes sense to spend a fraction of that money on developing a quality improvement system that helps all providers perform better and prevents the errors that are the excuse for the liability crisis.    

Thank you again Madam Chairman for this opportunity to share CAHSA’s perspective on these important issues.  
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