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Senator Ortiz, members of the Committee, I appreciate the opportunity to address the issue of nursing home closures and the impact of those closures on the residents who have lived there and called these places “home.” Today I want to discuss the failure of California’s nursing homes, its public policy, and its enforcement system to protect nursing home residents from the impact of closures and to suggest what needs to be done to prevent the devastating effects of transfer trauma on those residents.

For the majority of California’s nursing home residents and their family members, why  a facility closes is not nearly as important as what happens to the resident while the facility is closing and after the place has closed. What matters to them is whether the new facility will be close enough for family and friends to visit as often as they could in the old facility; whether the new facility will provide the care and services the resident needs; and whether they will receive the relocation and related services necessary to prevent or reduce transfer trauma, i.e., whether the resident will get sicker as a result of the transfer or even die.

Moving is disruptive at any age. Think of what you went through the last time you had to move.  Now imagine you are an ill, dependent nursing home resident being forced to move abruptly. Transfer trauma is a very real, well documented consequence of transfer, with very serious and, often fatal, results. Residents who are forced to move become agitated, anxious and disoriented, whether or not they have the capacity to understand where they are. Acuity levels and mortality rates increase.  Transfer trauma can, however, be reduced and even prevented with appropriate assessment, counseling and interventions.

In the past two years, at the request of residents and their family members, our office has been involved in a number of nursing home closures.  In one case, due to the intervention of one of our volunteer attorneys, we were able to stop the closure of the facility and prevent the transfer of 16 ventilator dependent patients. In all of the other cases, residents were transferred abruptly, many of them far from their family and friends, without any relocation services, and despite our requests, without any interventions on the part of the Department of Health Services. A number of these residents died within two weeks of the transfer.

On June 27, 2000, family members and 28 severely disabled residents were sent a notice from Doctors Medical Center-Pinole Campus that the subacute and transitional care centers would close due to insufficient funds.  No relocation plan was filed, nor were any relocation services provided.  DHS finally issued a cease and desist order after a number of residents were already transferred.  Pinole Subacute is now closed.  Doctors Medical Center was owned and operated by Tenet Healthcare, a multi-billion dollar health care company with headquarters in Santa Barbara.  On March 31, 2000, not 3 months prior to the closure, Tenet Healthcare bragged about a 20% increase in earnings per share, with net operating revenues growing to $2.85 billion – their “best quarter in a long time,” according to their CEO. Tenet Healthcare closed Pinole Subacute and abruptly dumped 28 severely disabled residents, not because they weren’t making money, but because they weren’t making enough  money.

In October of 2000, Beverly Manor in Santa Barbara gave 30 residents 72 hours notice and then transferred them to Beverly’s other facility in Santa Barbara.  DHS, which subsequently issued 25 citations against the facility for failure to provide adequate relocation services, did not file a cease and desist order or do anything else to protect the residents from the abrupt and illegal transfers. Beverly Enterprises’ reason for the closure – they needed to “consolidate operations.” To date, none of the fines issued have been paid.

On February 14, 2001, Randal Kleis, owner of Quail Ridge Nursing Home in San Leandro , notified DHS that he would be closing the facility and transferring the residents.  DHS sent Mr. Kleis a copy of the law and informed him that he had to file a relocation plan. which was subsequently not approved. Ten days later, over 100 residents and their family members received notice that the facility was going to close and they had to move.  No one received relocation services or counseling and several residents died shortly after the transfer.  On 4/5/01, after the facility was closed, DHS issued one Class “B” citation, with a $1,000 penalty.  Neither Mr. Kleis nor DHS did anything to protect the residents from transfer trauma. Mr. Kleis owns a number of other facilities in California– most of which, incidentally, are incorporated as separate corporations, which ensures immunity from liability for those corporations. 

 On July 16, 2001, family members and residents of Sereno Care Center in Vallejo were notified of the owner’s intention to close the facility in 30 days. The notice did not meet the legal requirements, did not advise them of the relocation requirements or of any alternative placement options.  The next day a proposed relocation plan was faxed to DHS by the facility. At least ten residents were transferred prior to the filing of the relocation plan, and none of the residents received any assessments, counseling or services prior to the transfers.  Residents, many of whom had lived there for years and their family members were extremely upset and did not know what to do. Despite repeated requests from our office, DHS refused to request the Attorney General to intervene and refused to protect the residents from the illegal actions of the facility owners.  After several phone calls imploring Licensing & Certification to intervene, on July 22, 2002, I wrote Brenda Klutz the following letter (attached).

Two months later, on September 26, 2002, well after all of the residents were transferred and the facility closed, Ms. Klutz responded to my letter assuring me that “DHS took appropriate measures during the facility’s closure.” 

On October 16, 2001, six weeks after the facility closed its doors, DHS issued 21 citations and fines against the facility, none of which will ever be collected.

Last week, six months after filing a complaint on behalf of the residents, our office received a response from the Licensing & Certification District Office informing us that, indeed, they had visited the facility on July 18, 2001 and found that the facility had failed to properly notify the residents of the transfer, assess the residents or to ensure the safety and security of the residents.

As I asked Ms. Klutz in my letter, if the Department of Health Services is not willing to enforce the law, to whom do the residents and their family members turn.

We don’t dispute the right of nursing homes to close.  We know too well that for the majority of California nursing homes, it’s just a business. However, these are not hardware stores or factories they are running and the products are not widgets.  There are real people who live in these facilities and for many, the nursing home has been their home for many years. There is no excuse for the failure of these facilities to provide adequate assessments and counseling to prevent transfer trauma and to ensure the safe and appropriate relocation of residents.

We know that the Department of Health Services cannot prevent facilities from closing and that it has limited powers to force facilities to comply with the law.  However, there is no excuse for the failure of the Department of Health Services to use the powers they do have to protect the safety and security of residents. 

Recommendations:

In 1987, one of the first bills our organization sponsored was signed into law. This bill added §1336.2 to the Health & Safety Code and prescribed the steps that a facility must take to minimize transfer trauma when residents are being transferred due to a change in the license or operation of a facility. Our experience with facility closures and resident transfers over the years has shown us that current law is inadequate to protect California’s nursing home residents from the effects of abrupt facility closures. We recommend the following changes in current law:

1. The 30-day notice of transfer requirement under current law is clearly inadequate for residents and/or their family members to find appropriate alternative placements.  This should be changed to a minimum of a 60-day notice when the facility is planning to transfer 10 or more residents.

2.  Current law needs to be amended to ensure that the appropriate medical, psychological and psychosocial assessments of residents are completed adequately and well in advance of any transfer.

3. It is ironic that the first criteria that consumers use in choosing a facility, i.e., the proximity to family and friends, is the last criteria used when transferring a resident. Current law needs to be amended to require facilities to retain residents unless and until appropriate alternative placements have been secured, with a limitation, similar to the Hudman requirements, as to proximity, i.e., alternative placements close enough for family and friends to visit. 

4.  The Department of Health Services is permitted under current law to provide the appropriate relocation services if the facility refuses or does not have adequate staffing to provide those services.  To my knowledge, the DHS has never stepped in to provide these services. If the Department does not have the will to enforce the law, they should be required to seek injunctive relief from the Attorney General’s Office. For the first time in California’s history, we have an Attorney General who has demonstrated a clear commitment to the protection of nursing home residents.  We should afford California’s nursing home residents the opportunity to seek that protection.

 5.  Finally, given that public funds account for the bulk of nursing home expenditures (and profits), it would behoove the state to require facility owners to post a bond as a security against an abrupt facility failure.  This would allow the state to step in immediately to arrange for the appropriate services for residents and to protect them from the adverse health consequences that result from abrupt transfers. 

Thank you for the opportunity to present our concerns.

