Overview of States’ Efforts to Address Nursing Home Liability Insurance Problems

During 2001 at least six states—Arkansas, Florida, Indiana, Massachusetts, Tennessee, and Texas—considered legislative proposals to address problems of availability and affordability of liability insurance for nursing homes and other long-term care facilities.  Three states—Arkansas, Florida, and Texas—enacted statutes in 2001 that are now being implemented.

In addition, in 2002 lawmakers in at least six states—Iowa, Massachusetts, Mississippi, Ohio, Pennsylvania, and Tennessee—have introduced or carried over legislation to deal with liability insurance issues facing long-term care facilities.

A number of states have adopted or are considering tort reforms as part of their effort to address increasing litigation against long-term care facilities.  Florida’s statute shifts the burden of proof for asserting elder abuse claims to plaintiffs, requires a notice and waiting period prior to filing elder abuse claims, provides a shortened statute of limitations for filing claims, imposes caps on punitive damages for elder abuse claims, disallows plaintiffs from pursuing both wrongful death and elder abuse claims in cases involving the death of the resident, and places strict limits on attorneys’ fees.  Some of these reforms, for example requiring plaintiffs to bear the burden of proof in elder abuse claims and limiting the time period in which elder abuse claims can be brought, are already in place in California.  

Texas’ statute provides that insurers are not liable for punitive damage awards levied against their insureds if they decline to accept settlement offers that are within the policy limits, which is also believed to be the case in California.  Texas also limits the admissibility of licensing inspection information as evidence in elder abuse claims by requiring that it be consistent with the Texas rules of evidence.  While California lacks specific statutory guidance, it is assumed that California’s rules of evidence also generally govern the introduction of licensing inspection information in elder abuse cases.  Some states, notably Ohio and Mississippi, are considering legislation in 2002 that would specifically exclude some kinds of licensing information as evidence.

States have also considered or enacted a variety of insurance and licensing reforms to address liability insurance availability and cost problems, including requiring or encouraging nursing homes or long-term care facilities to have risk management and quality assurance programs, requiring insurers to provide information on a regular basis on insurance market conditions to state insurance commissioners, and requiring nursing homes to maintain liability insurance.  Texas and a few other states have established or considered establishing joint underwriting associations or other state-assisted risk pools backed by assessments on nursing homes and/or insurers.  Florida and Texas have established “early warning systems” or other monitoring systems to focus attention on troubled facilities at risk of being cited for quality of care deficiencies.

A report from the National Conference of State Legislatures and an overview chart prepared by the Senate Office of Research, enclosed with the hearing materials, provide more information on states’ reforms to address long-term care facility liability insurance availability and affordability issues.

