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Senate Committee on Health

March 27, 2008, Room 112
9:30 or 10 minutes following adjournment of Senate Session
I. Chair’s introductory remarks 
II. Director Cindy Ehnes’ remarks to the committee

III. Chair provides overview of hearing structure 
IV. Timely access regulations (75 minutes)
· Director Ehnes or representative – (DMHC) (10 mins): 
· In your view, why is timely access important to consumers?  What were the department’s objectives in setting standards related to timely access?

· Describe the timeline and iterations of draft regulations.  

· Brief explanation and reasoning behind change from 2nd to 3rd iteration.
· How do you plan to move forward with draft regulations following the action from OAL?  Will you take into account concerns laid out by consumer groups?
Questions of Interest to the Committee:
1. Why does the department believe that prescriptive standards are unworkable and instead opt to allow the plans, themselves, to establish standards?  How did the department derive the initial prescriptive standards which it later amended?  

2. If the department, itself, is unable to specify prescriptive requirements, does it, then, have the technical expertise to approve the individual standards offered by the plans?

3. How do the department’s regulations increase standards for timely access to care beyond the previously existing regulations enforcing the requirement that “all services be readily available” pursuant to the Knox-Keene Act of 1975, under which the insurers set standards that are approved by the department?  

4. Given that the final regulations eliminated prescriptive time elapsed-standards, why did the department decide to also eliminate the previously existing provider-to-patient ratio regulations?
5. Why does the department offer an open-ended exemption from compliance with timely access to care in provider shortage situations?  The establishment of minimum standards for timely access to care, in part, has the purpose of motivating plans to remedy provider shortages though increases in reimbursement, improved efficiency, and other avenues of “care management.” Might this exemption undermine one of the primary objectives of the statute?
6. How can consumers compare plan performance in the absence of a uniform standard?
7. How can medical groups and other providers who contract with multiple plans effectively understand or meet multiple standards?
8. Could the department ask plans to propose a single uniform standard which the department could amend or adopt with stakeholder input?
9. If the plans are proposing standards to be approved by the department, what opportunity will consumer groups have to participate in the development and approval of each plan's standards?
10. Given that the statute requires the department to report to the Legislature if plans have difficultly meeting standards set by the department, how did the department come to the conclusion that the Legislature meant to allow plans to set standards conforming to their own needs? 

Other Scheduled Witnesses:

· Charles Bacchi – California Association of Health Plans (5 mins): 
· How do the plans ensure timely access?  
· Describe the plans’ concerns with the 2nd iteration, and how the 3rd iteration did or did not address their concerns.
· Under the 3rd iteration, please describe why, in your view it is more appropriate for each plan to establish its own standard related to timeliness of care, instead of having a single standard set by the Department.  How would the plans’ proposed standard differ from the prescriptive approach outlined in the 2nd iteration? 
· Bill Barcellona – California Association of Physician Groups (5 mins):

· Describe the role physician groups in ensuring timely access to care.

· Describe CAPG’s perspective on the 2nd and 3rd iterations of proposed regulations.
· Beth Capell - Health Access (5 mins): 
· You were the original sponsors of the bill.  In your view, are the proposed regulations consistent with legislative intent?
· Describe what the 2nd iteration included, but the 3rd iteration lacked.  

·  Elizabeth Landsberg - Western Center on Law and Poverty (5 mins):
· Describe the stakeholder input process, with regard to consideration given to the concerns of consumer advocates.

· Describe the practical impact of the proposed regulations on consumers; will consumers receive more timely access to care; did the Department inappropriately cede responsibility to plans in developing the regulations?
· Francisco Silva - California Medical Association (5 mins):
· Describe the impact on physicians (specifically the difference between “time elapsed standards” and “availability of providers” as well as “adequacy of network”).  
· Describe how these regulations do or do not adequately protect consumers.

· Questions from Members.
V. Discount plans (60 minutes)
· Director Ehnes or representative – DMHC (10 mins):

· Describe the regulatory history and statutory authority related to discount plans.  Provide a brief overview of the business model for the industry.

· How will the department enforce the requirement that plans provide bona-fide discounts?  How is “usual and customary” determined and how are the discounts verified?
· Overview of input process in developing the discussion draft.
Questions of Interest to the Committee:

1. Why does DMHC define discount plans to be Knox-Keene “health care service plans”?  

2. Why does the department disagree with previous findings from the Attorney General that discount health plans may not generally operate in California?  

3. What factors have changed or are disputed in the opinion issued by Director Zingale in January of 2001?  

4. What statutory authority is the department citing or relying on in licensing plans, issuing consent decrees, and establishing regulations?  

5. How many discount plans has DMHC approved for operation in California?  

6. Does the Legislature’s failure to pass legislation allowing the Department of Managed Health Care to regulate discount health plans, mean that the Department does not currently have the authority to do so?

7. In crafting consent agreements, what statutory authority does the department rely on to selectively apply portions of the Knox-Keene Act to these plans?

8. Has the department found the consent agreements pertaining to the marketing practices of the plans to be effective in improving the marketing practices of the plans and in preventing confusion among consumers as to what they are buying?

9. How can the department effectively enforce the requirement that discount plans have “substantial and verifiable discounts”?  How is “usual and customary” determined and how are the discounts verified? How do the department or consumers know whether “usual and customary” refers to the actual price that a consumer would pay absent the discount procured by the health care discount plan?  What if consumers are eligible for better discounts or subsidized coverage through other programs?

10. Will the department evaluate whether the premiums paid offer real economic value to the consumer relative to actual discounts provided?

11. How will the department determine that providers listed as participating are actually available to consumers or are aware of their agreement to provide a discount?  

12. Do enrollees in discount health plans have available to them the same rights and services as enrollees of full service health plans?

13. In drafting the newly circulated proposed regulations, what input did DMHC solicit from stakeholders?

Other Scheduled Witnesses:

· Andrew Governor – Consumer Health Alliance (5 mins):
· Describe the general business model of discount health plans.

· How do plans determine “usual and customary”?  

· How has the discount industry complied with the consent decrees issued by the Department?

· What input has the CHA had in developing the Discussion Draft regulations? 

· Beth Capell – Health Access (5 mins):

· Have the consent decrees issued by the Department been successful in protecting consumers?

· Describe the consumer input process in the setting of regulatory policy with regard to discount health care plans?

· What is your response to the discussion draft of proposed regulations issued by the Department?

· Francisco Silva – California Medical Association (5 mins):
· In your view, do discount health care plans offer bona fide value to consumers?

· How do physicians contract with discount health care plans to offer discounts?

· Are physicians willing to disclose the financial information necessary for the Department or the consumer to determine whether a discount is bona-fide?

· Questions from Members.

VI. Rescissions (60 minutes)

· Director Ehnes or representative – DMHC (10 mins):
· Provide a general overview of the issues related to rescission and post claims underwriting.  

· Discuss the sufficiency of fines and penalties and whether regulatory actions have been effective.
· Discuss how the proposed joint regulations address concerns related to rescission and consumer protection. 
· Articulate the regulatory significance of the following:

a. “completing medical underwriting”

b. “resolving all reasonable questions”

c. Clarity and objectivity of the application process.

d. Objectivity of the review process.
· Discuss the stakeholder process anticipated by the Department.
Questions of Interest to the Committee:

1. Does the Department agree with the “Hailey Decision”?  Is the Department enforcing the statutory requirement that plans must demonstrate “willful misrepresentation” in order to rescind a policy?

2. How does the Department define “medical underwriting”?  In completing medical underwriting, to what extent are plans required to make comparisons between the initial application and the medical records that patients are required to provide?

3. Does the definition of “resolve all reasonable questions arising from written information submitted on or with an application” ensure that consumers who submit applications in good faith will not face rescission?

4. Since much of the information that plans require patients to provide can be viewed as subjective, and highly detailed, how will the Department ensure that applications are clear and objective and not subject to interpretation?  

5. Given that many consumers may have never seen their medical records, how much detailed knowledge are consumers required to have regarding information contained in their medical records? Are consumers protected against being penalized for not having detailed information regarding medical services received and information contained in their medical records over the last 10 years?

6. How are consumers protected so that an innocent error or misunderstanding will not result in rescission?  

7. Barring a complaint, how does the Department become aware of an illegal rescission?  Under current law, can the department require plans to report every rescission?

8. In the proposed regulations, what happens to a patient whose policy is rescinded while the matter is being appealed?  How long does it take for a patient to have a rescission appeal resolved?

9. Does the Department envision the establishment of a third-party review mechanism for rescission investigations?  If so, please describe the general structure that is envisioned.  Who will participate in decisions?  Will reviews occur after a rescission has been implemented or prior to implementation?

10. What is the public input process for establishing the draft regulations?

11. The penalties DMHC has been issuing for violations of post-claims underwriting provisions appear to be low relative to those being awarded in private arbitration proceedings and by the DOI.  Why does the department believe these penalties pose a deterrent to plans engaging in these types of violations?
Other Scheduled Witnesses:
· David Link – California Department of Insurance (5 mins):
· Similar line of questioning to the Department of Managed Health Care. 

· Charles Bacchi – California Association of Health Plans (5 mins):
· How have insurers responded to regulator actions taken by the Department of Managed Health Care and the Department of Insurance?
· How many rescissions are imposed by plans annually?  How many covered lives are affected?
· Describe the underwriting process used by plans.  
· Are fines paid out of reserves, out of the 15 percent administrative cap, or do they come out of patient care?
· Describe the 3rd party review process that some insurers are reportedly implementing.  Does this process allow for a review prior to the rescission taking place?
· Jerry Flanagan – Foundation for Taxpayer and Consumer Rights (5 mins):
· Describe the 2006 administrative petition for regulations on rescission.  

· Has the Department adequately enforced existing law to protect consumers against illegal rescissions?

· Describe the public input process in the enforcement of existing law.
· Health Plan Enrollee – (3 mins):
· Francisco Silva – California Medical Association (5 mins):
· Questions from Members.

VII. Language access regulations (45 minutes)
· Director Ehnes or representative – DMHC (10 mins): 
· Overview of the issues related to language access.  
· In their view what are the objectives in regulating language access?  
· Describe the stakeholder input process for establishing regulations.

· How has the Department progressed in implementing regulations?

Questions of Interest to the Committee:
1. In its final regulations, why did the department remove the provision favored by consumer advocates requiring plans to notify enrollees regarding their rights to language services in English and the 10 non-English languages most in use?

2. Why did the department reject requiring plans to issue language access identification cards to facilitate identification of specific language needs of enrollees?

3. To what extent did costs to plans of translating vital materials into languages, or other costs related to the statute’s implementation, have a bearing on the final regulations?  In assessing potential costs, did the department consider the financial benefits that may be derived from improved communication with LEP enrollees, in the form of improved health care outcomes, patient satisfaction, or reduced errors? 

4. If cost was a consideration, why did DMHC not delay or otherwise phase in these stronger requirements, as allowed by the statute, rather than omitting them from the regulations? 
5. What guidance was provided in establishing the methodology for the language survey/needs assessment?  How does the survey methodology ensure a valid assessment of the language needs of enrollees?

6. Why did it take DMHC two years to develop the first draft of regulations?

7. Why was the third comment period only 15 days?

8. Why is DMHC and OPA's web site information on languages only provided in English, Spanish and Chinese? When will web site information on language assistance be available in all languages that Medi-Cal information is available in?
9. Outreach:

a. Is the public aware of the services and rights protected by the DMHC?  

b. What are the department’s immediate as well as long term objectives and plans to inform the public about the functions and services of the Department?

c. How much is budgeted for outreach and how is this money allocated?

d. How do they evaluate the effectiveness of public outreach? 

Other Scheduled Witnesses:

· Charles Bacchi – California Association of Health Plans (5 mins):
· How do they inform patients about their rights regarding language access?

· Describe the methodology of the language needs survey. 

· What is the status of your implementation of the regulations?
· Marty Martinez – CPEHN (5 mins):
· As sponsors of the initial legislation, describe whether the final regulations are consistent with legislative intent.  If not, why not? What guidance was provided by the Department regarding language needs/data collection?  
· Was the stakeholder input process effective?  Do the final regulations protect consumers and their right to receive information in their own language?
· What improvements should be made in stakeholder process and in the data collection by plans?

· Sarah Mercer – Latino Issues Forum (5 mins):
· Do the final regulations protect consumers and their right to an interpreter in their own language?

· Specifically, why do you believe regulations will not be effective?  What does the Department need to do in order to establish effective regulations?  What are the elements of effective regulations?
· Questions from Members.

VIII. Mental health parity (60 minutes)
 
· Director Ehnes or representative – DMHC (10 mins):
· Provide a brief review of your view of the legislative intent of the mental health parity law, AB 88 (Thomson).

· Describe the different models for mental health services delivery; i.e. plans that contract out for behavioral health versus providing it in-house (identify by name); the number of behavioral health plans that are licensed by DMHC (identify by name); the number of covered lives in the licensed plans; and the number of practitioners in "carve out" plans.

· Describe the department’s thinking behind the 13 recommendations listed in the March 2007 report on implementation of mental health parity law.

· Describe the survey methodology as well as the schedule and the opportunities for stakeholder input.

· Describe how the Consumer Provider Plan and Agency Workgroup is addressing the problems in and barriers to achieving mental health parity.

Questions of Interest to the Committee: 
1. Both the DMH report, published almost three years ago, and the DMHC report, published almost a year ago, offer several recommendations for improving parity, such as clarifying regulations on after-hours services and denials, investigating phantom networks (where providers listed in a network are no longer part of the network or take no new patients), and clarifying what constitutes a full scope of services under parity. (See Appendix E for all report recommendations.) According to DMHC’s documents, its response has been the formation of a Consumer Provider Plan and Agency (CPPA) Workgroup, which met twice in 2007 and is scheduled to meet quarterly in 2008.  Why has DMHC not undertaken efforts to implement these recommendations through regulatory or enforcement action? Does the department believe it has sufficient authority to do so?
2. What actions has the DMHC taken to address the problems of access documented by the Mental Health Access Study commissioned by DMHC, which found that a high number of providers—in some cases 80 to 90 percent in a given county—do not treat new patients with a parity diagnosis? In light of these findings, does the DMHC consider that the two plans, on which the study was based, have adequate networks?
3. What actions has DMHC taken to refine its initial survey tool, which it uses to identify problems and detect deficiencies in health plans, in response to advocates’ concerns that the survey tool does not take into account important distinctions between types of providers, such as those who are hospital-based as distinguished from those who practice individually?

4. Will you be issuing any further regulations on mental health parity? If not, why not?
Other Scheduled Witnesses:

· Charles Bacchi – California Association of Health Plans (5 mins):
· What has been your participation in the DMHC sponsored workgroups?

· What steps have you taken to comply with the law since it was first passed?
· Mike Shepard– NAMI (3 mins):
· What problems have you experienced with access to providers who can treat specific mental health disorders?

· Karen Fessel (parent) – Autism/Consumer (3 mins):
· What problems have you experienced with access for services?

· Has DMHC’s recommendations specific to autism spectrum disorders helped this population?

· Amanda Levy – CA Psychological Association (3 mins):
· What problems have providers experienced in providing services under the parity law?
· Sheree Kruckenberg – California Hospital Association (3 mins):
· What problems have hospitals experienced in providing services under the parity law?  
· Mary Riemersma – California Coalition for Mental Health (3 mins):

· Are DMHC’s recommendations, if implemented, sufficient to achieving parity? Which recommendations have been helpful in achieving parity and which have not?

· Has the survey process and methodology worked in terms of its intended goal? If not, why not?

· Has there been a meaningful process in which stakeholders could participate? Is it clear to stakeholders what suggestions DMHC is accepting or rejecting from consumers and why?
· Questions from Members.

IX. Public Comment (20 mins)
X. Closing Remarks from Director Cindy Ehnes (5 mins)
XI. Closing Remarks from Chair 
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