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Background Paper
The Department of Managed Health Care (DMHC) was established by the California Legislature in 2000, in order to ensure that Californians receving their health care coverage under managed health care plans would be able to receive a high quality of coverage and would receive services in the most efficient and cost-effective manner possible.  AB 78 (Gallegos), Chapter 525, Statutes of 1999, consolidated the regulatory and enforcement responsibilities over health plans under the newly created Department and, in effect, created the nation’s first “stand alone watchdog agency.”
Enrollment in heath maintenance organization (HMO) plans has grown rapidly since the establishment of the DMHC, so that, today, over 21 million Californians receive their health insurance through an HMO.  HMOs that are regulated under the DMHC differ from “health insurers,” which are regulated by the Department of Insurance (DOI), in part because of the expanded role that HMOs play in managing the delivery of health care for their enrollees.  

The Legislature has enacted a number of laws over the past decade to protect the interests of consumers, including laws to ensure that medical services are provided to enrollees in a timely manner, to ensure that information about coverage and services is accessible and understandable to persons with limited English proficiency, and to ensure that mental health services are provided on the same terms and conditions as physical health services (referred to as “mental health parity”).  In addition, several new consumer protection issues require the Legislature’s attention, including well publicized incidents of illegal rescissions of plan contracts and the increased marketing and sales of discount health plans. 

The purpose of this hearing is to review implementation by the DMHC of consumer protection laws, as well as provisions of the Knox-Keene Act that apply to emerging consumer protection issues.  This background paper summarizes relevant statutes, regulations, and actions pertaining to the following issues, which will be addressed by the hearing:
· Timely Access to Care

· Discount Health Plans

· Rescission, Cancellation, and Postclaims Underwriting

· Language Access

· Mental Health Parity
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Timely Access to Care

In 2002, the Legislature passed AB 2179 (Cohn), Chapter 797, Statutes of 2002, which required  the DMHC to “develop and adopt regulations to ensure that enrollees have access to needed health care services in a timely manner.”  The statute further required the department to develop indicators of timeliness of access to care and specified three indicators for the department to consider.

AB 2179 was sponsored by Health Access California and supported by the California Medical Association, the American Federation of State, County and Municipal Employees, Gray Panthers, the Congress of California Seniors, the Older Women’s League, and the Consumers Union.  The bill was opposed by the California Association of Health Plans, the California Medical Group Association, the California Association of Physician Organizations, and the California Academy of Family Physicians, which argued that the statute was excessively burdensome and unworkable.  
The Senate Insurance Committee analysis of the bill summarized the purpose of the legislation as follows:

The author states current law permits plans to set their own standards for what constitutes timely access to medical care, and that neither the previous Department of Corporations nor the current DMHC has set such standards.  The author believes the bill will require DMHC to develop these standards.
Medical literature regarding timely access
Timely access to care is one of the principal indicators for health care quality according to a 2001 Institute of Medicine report, “Crossing the Quality Chasm”.  Additionally, timely access to care is linked to significant improvement in morbidity, mortality, and cost savings, according to the Agency for Healthcare Research and Quality.

Medical journals and surveys indicate that delays in accessing needed health care services have proven harmful to health care outcomes and are linked to poor patient and provider satisfaction.  Additionally, a large and growing body of medical evidence provides a scientific basis for determining what constitutes timely access to care related to the achievement of optimal outcomes for various medical conditions. 

The findings and declarations of AB 2179 noted that the lack of timely access to care may be an indicator of other systemic problems, such as insufficient provider networks, financial distress of the health care service plan, or shifts in the needs of the covered population.   Medical literature also suggests that lack of timely access to care may be indicative of insufficient provider reimbursements, unavailability of needed primary care or specialty providers, or a lack of those providers in geographic areas.

Regulatory history

In 2003, AB 2179 (Cohn) was signed into law requiring the state to adopt regulations by January 1, 2004. The department, however, didn’t begin to write regulations until August of 2004.  These draft regulations were then withdrawn in April 2005, when the department cited “unresolved issues” regarding “unintended consequences” of the draft regulations.   The rulemaking process was not reopened until January 2007, three years after the state was required to have adopted regulations.  Over the course of 2007, the DMHC held two public hearings on proposed regulations, and released its second draft iteration in July 2007.  These draft regulations included prescriptive timely access standards for a variety of areas of care, including urgent and routine primary care and speciality care, as well as standards setting forth the amount of time it should take for a patient to receive an appointment (“time-elapsed” standards).   

In mid-December of 2007, the department released a third iteration of the draft regulations, in which the prescriptive standards were removed and replaced by a regulation requiring the plans, themselves, to develop specific individual standards, subject to the department’s approval.  The public comment period for the third draft was limited to just 15 days, ending on December 26, 2007.  Two weeks later, the department submitted final regulations to the Office of Administrative Law, which refused to approve the final regulations, citing an insufficient public comment period.

Stakeholder concerns

The second, and more prescriptive, iteration had drawn criticism from the plans which argued that prescriptive standards were burdensome and unworkable, and that lack of access to timely care was driven largely by a lack of providers or facilities in a given geographic area.  Furthermore, the plans had argued that the proposed standards contained in the second iteration lacked the monitoring tools necessary to make precise standards possible, and would have prohibited plans from requiring contracted provider groups to adhere to the standards. Also in response to the second iteration, the California Association of Physician Groups (CAPG), which represents large physician groups that contract with health plans to manage health care delivery for enrollees, argued that prescriptive standards were excessively costly and not based on medical science.  CAPG instead recommended that the Department rely on indicators such as patient complaints, patient satisfaction survey results, and the availability of after hours and alternative access programs in establishing standards related to timely access to care.
In response to these criticisms, the department issued a third iteration of the draft regulations, as indicated above. 
In response to these proposed final regulations, Health Access California, the sponsor of the original Cohn legislation, expressed surprise and dismay over the significant changes which had been made between the second and third iterations, stating that the final regulations set weak standards, contained multiple exceptions and relied almost exclusively on self-regulation by plans, which had proven ineffective in the past.  The California Medical Association expressed concern that the proposed regulations lacked any requirements that plans have an adequate number of providers in their network and allowed plans to set their own standards.  

Pending legislation
SB 1553 (Lowenthal) of 2008 would, among other things, impose requirements on health plans that they follow standards for the scheduling of  appointments, for waiting times, and for other matters relating to timely access to care, and would require plans to adopt a monitoring system for compliance with these requirements and to prepare an annual compliance report. 

Issues for the hearing
1. Why does the department believe that prescriptive standards are unworkable and instead opt to allow the plans, themselves, to establish standards?  How did the department derive the initial prescriptive standards which it later amended?  

2. If the department, itself, is unable to specify prescriptive requirements, does it, then, have the technical expertise to approve the individual standards offered by the plans?

3. How do the department’s regulations increase standards for timely access to care beyond the previously existing regulations enforcing the requirement that “all services be readily available” pursuant to the Knox-Keene Act of 1975, under which the insurers set standards that are approved by the department?  

4. Given that the final regulations eliminated prescriptive time elapsed-standards, why did the department decide to also eliminate the previously existing provider-to-patient ratio regulations?

5. Why does the department offer an open-ended exemption from compliance with timely access to care in provider shortage situations?  The establishment of minimum standards for timely access to care, in part, has the purpose of motivating plans to remedy provider shortages though increases in reimbursement, improved efficiency, and other avenues of “care management.” Might this exemption undermine one of the primary objectives of the statute?

6. How can consumers compare plan performance in the absence of a uniform standard?

7. How can medical groups and other providers who contract with multiple plans effectively understand or meet multiple standards?

8. Could the department ask plans to propose a single uniform standard which the department could amend or adopt with stakeholder input?

9. If the plans are proposing standards to be approved by the department, what opportunity will consumer groups have to participate in the development and approval of each plan's standards?

10. Given that the statute requires the department to report to the Legislature if plans have difficultly meeting standards set by the department, how did the department come to the conclusion that the Legislature meant to allow plans to set standards conforming to their own needs? 

See Appendix A for:

-  Summary of AB 2179 (Cohn), Chapter 797, Statutes of 2002

-  Summary of DMHC proposed final regulations
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Discount Health Plans 
A discount health plan is a commercial entity that charges membership fees in order to access health care service discounts, which are provided by network providers such as doctors, hospitals and pharmacies. 
Discount health plans differ from health insurance and health care plans in that they are not financially liable for the health care services provided to subscribers. Patients receive and pay all provider claims and the program simply promises that members will receive a discount on services provided.  Discount health plans typically provide a list of participating providers to subscribers and are not involved in the subscriber’s decisions regarding which health care provider to utilize or the provider’s decision regarding to the extent of services provided.  

Some discount health plans specialize in a single health care service such as dental, vision or prescription drugs.  These specialized programs are claimed to be more easily regulated than the type of discount programs that offer a combination of health care services, which may include physician and hospital services whose prices are highly varied, potentially inflated, and difficult to assess. 

Stakeholder concerns
Discount health plans have been widely criticized for marketing themselves to consumers as insurance. Critics of discount health plans argue that the discounts promised are illusory for several reasons: it is impossible to determine an original price from which a discount is taken, providers are often not even aware that they are included in the network,  coverage may be duplicative, and the product often offers no real economic value to consumers.  Discount plans frequently contract with large insurers, who lease their network, or contract with large medical groups, and individual providers are often not aware that they are listed as participating providers. 

Regulatory history

On July 9, 1983, Commissioner of the Department of Corporations, Tom Franklin, found that discount health plans were subject to Section 1349 of the Knox-Keene Act, which requires health care service plans to be licensed.  Under a clear regulatory structure, the discount health care industry expanded in California.

In January 1999, Attorney General (AG), Bill Lockyer issued a decision declaring it illegal for a licensed health care service plan to offer a “supplemental personal purchasing program” that arranged discounted fees with a network of providers for a specialty not covered by the plan (specifically cosmetic medical services). The AG further concluded that Section 650 of the Business and Professions code expressly prohibited the offering of any discount by a physician as an inducement for the referral of patients.

In July 2001, the AG made an additional determination that “a corporation may not charge an annual subscription fee, including a reasonable profit, for furnishing a list of physicians willing to provide medical services at discounted rates to uninsured or indigent persons.”

In January 2001, the DMHC, under then-Director Daniel Zingale, rescinded the 1983 finding made by Commissioner Franklin, and, instead, determined that discount health plans are not subject to DMHC jurisdiction because they are not engaged in arranging for the provision of health care services when, and to the extent that, they contract to obtain a fee discount on those services which their members choose to receive from participating programs. Director Zingale stated numerous concerns that consumer protection advocates had with the industry, “first and foremost the legitimacy of the promised discount,” but, nonetheless, determined that the framework of the Knox-Keene Act “is ill-adapted to address them because its provisions are largely devoted to regulation of activities with which the discount programs are not involved.”

In September 2003, DMHC, under Director Cindy Ehnes, filed cease and desist orders against two discount health plans and began investigations into the business practices of 13 others, after receiving a large number of complaints by consumers through the HMO Help Center.  The investigation grew to include more than 100 companies over the following three years and led to crack-downs on about six firms.

In December 2005, the DMHC rescinded the “Zingale Opinion” and reinstated the opinion issued by Commissioner Franklin in 1983.

In January 2005, the department issued a new order requiring plans to be licensed by the department and to cease marketing their products as insurance.  In October 2006, the department issued the first license to a discount health plan offering discounts for dental care.  At that time, the department reported that it was still unable to verify rates for non-dental medical plans, which constituted the majority of the discount health industry.

In February 2008, the department issued a preliminary draft of proposed regulations for discount health plans which are summarized in the Appendix.
Legislative actions
To date, four bills have been introduced regarding discount health plans.  AB 562 (Levine) of 2005 would have authorized the department to issue regulations regarding discount health plans, and AB 1091 (Parra) of 2005 would have required discount health plans to register with the DMHC. Both failed passage in the Assembly Appropriations Committee. This year, SB 1603 (Calderon) would declare that it is the intent of the Legislature to provide for the licensing and regulation of discount health care programs by the DMHC; SB 1579 (Calderon) would create an exception to the existing prohibition against providing consideration (i.e. anything of value) for a referral.   Specifically, this bill would provide that it is not unlawful for a physician and surgeon to provide consideration for a referral.    
Issues for the hearing
1. Why does DMHC define discount plans to be Knox-Keene “health care service plans”?  

2. Why does the department disagree with previous findings from the Attorney General that discount health plans may not generally operate in California?  

3. What factors have changed or are disputed in the opinion issued by Director Zingale in January of 2001?  

4. What statutory authority is the department citing or relying on in licensing plans, issuing consent decrees, and establishing regulations?  

5. How many discount plans has DMHC approved for operation in California?  

6. Does the Legislature’s failure to pass legislation allowing the Department of Managed Health Care to regulate discount health plans, mean that the Department does not currently have the authority to do so?

7. In crafting consent agreements, what statutory authority does the department rely on to selectively apply portions of the Knox-Keene Act to these plans?

8. Has the department found the consent agreements pertaining to the marketing practices of the plans to be effective in improving the marketing practices of the plans and in preventing confusion among consumers as to what they are buying?

9. How can the department effectively enforce the requirement that discount plans have “substantial and verifiable discounts”?  How is “usual and customary” determined and how are the discounts verified? How do the department or consumers know whether “usual and customary” refers to the actual price that a consumer would pay absent the discount procured by the health care discount plan?  What if consumers are eligible for better discounts or subsidized coverage through other programs?

10. Will the department evaluate whether the premiums paid offer real economic value to the consumer relative to actual discounts provided?

11. How will the department determine that providers listed as participating are actually available to consumers or are aware of their agreement to provide a discount?  

12. Do enrollees in discount health plans have available to them the same rights and services as enrollees of full service health plans?

13. In drafting the newly circulated proposed regulations, what input did DMHC solicit from stakeholders?

See Appendix B for:

      -  Summary of February 8, 2008, version of proposed DMHC regulations
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Rescission, Cancellation and Postclaims Underwriting

In 1993, the Legislature passed AB 1100 (W. Brown), Chapter 1210, Statutes of 1993, which, among other things, expressly prohibited health plans from engaging in the practice of postclaims underwriting, as defined under Section 1389.3 of the Health and Safety Code:

No health care service plan shall engage in the practice of postclaims underwriting.  
For purposes of this section, “postclaims underwriting” means the rescinding, 
canceling, or limiting of a plan contract due to the plan's failure to complete

medical underwriting and resolve all reasonable questions arising from written
information submitted on or with an application before issuing the plan contract.  This section shall not limit a plan's remedies upon a showing of willful misrepresentation.
Under this statute, health care plans must resolve all reasonable questions raised by an application before entering into a contract for insurance, and may not review the application after claims have been filed, usually referred to as “post claims underwriting”. 

In 1999, the Legislature passed AB 78 (Gallegos), Chapter 525, Statutes of 1999, which, among other things, required health plan coverage applications to contain clear and unambiguous questions designed to ascertain the health condition or history of an applicant, and required these questions to be based on medical information that is reasonably necessary for purposes of medical underwriting.  The statute expressly did not require the use of a single or standard application form.

Insurance Code Section 10384 applies the same prohibition against postclaims underwriting to health insurers as that imposed on heath care plans by Health and Safety Code Section 1389.3.
Effect of rescission
Rescission is a penalty imposing extreme effects on a consumer.  When a policy is rescinded, its effects are retroactive, releasing the plan from any responsibility for medical care the patient has received. After rescission, the patient is hit with medical bills for care they believed was covered by their insurance. Additionally, after a rescission, patients often experience difficulty in obtaining insurance from other carriers.

Health plans argue that the postclaims review process is necessary in order to detect potential fraud or omissions, and state that they are forced to rely on information reported by the enrollee in making their determinations.  Plans state that investigations are triggered when medical conditions arise that appear to be inconsistent with the initial application. At that point, plans compare an enrollee’s medical records with the initial application to look for discrepancies.  Plans argue that rescissions typically result from omissions or errors made by enrollees or their agents in filling out the application. 
Application forms generally require that potential enrollees agree to make their medical records available to plans and frequently ask applicants to look back 10 years or more and list conditions for which treatment was received. Some forms ask applicants to list indicators that may be seen as subjective, such as "signs or symptoms" of disease.  

Regulatory history
In their actions to date, the DMHC and the DOI have taken clear positions that rescission is legal only after a plan has proven “willful misrepresentation” by the enrollee and that it is the plan’s obligation to complete medical underwriting and answer all questions arising from an application prior to the issuing of a health insurance contract.
In 2005, DMHC began investigating the five largest health plans in California, due to the large number of complaints received by the department’s HMO Help Center from consumers whose individual medical coverage had been rescinded after it was discovered by the plans that they required expensive medical care. 
In 2006, the DMHC ordered the Kaiser Foundation Health Plan Inc. to reverse what the DMHC  had determined to be an illegal rescission.  In February of 2007, the DMHC completed a non-routine survey of Blue Cross of California (BCC), and concluded that BCC did not consistently complete medical underwriting prior to enrollment and that BCC had violated Section 1389.3 by failing, in all instances of rescission, to investigate or establish willful misrepresentation by the enrollee.  As a result of illegal rescission practices, BCC has been cumulatively fined $1.2 million.

Investigations of the four other plans are continuing.  In the meantime, Kaiser has been fined $325,000 for two illegal rescissions. In November of 2007, Health Net received a $1 million fine from the DMHC for falsely stating it did not operate any compensation or bonus programs based on rescission of health care policies.  Health Net was additionally ordered to pay over $9 million by a private arbitration judge after the company rescinded a cancer patient’s coverage while she was in the middle of receiving chemotherapy treatments.
In December of 2007, citing more than 1,200 violations of law, the California Insurance Commissioner, Steve Poizner, announced $12.6 million in fines and penalties against Blue Shield for violations regarding healthcare rescissions and irresponsible claims processing. 

Hailey v. California Physicians’ Service (dba “Blue Shield of California”)
On December 24, 2007, the California Appellate Court, in Hailey v. California Physicians’ Service (dba “Blue Shield of California”) issued a decision on rescission, which found that Section 1389.3 precludes a health plan from “rescinding a contract for a material misrepresentation or omission unless the plan can demonstrate (1) the misrepresentation or omission was willful, or (2) it had made reasonable efforts to ensure the subscriber’s application was accurate and complete as part of the precontract underwriting process.”
In October of 2007, the DMHC and DOI announced their intent to establish joint regulations regarding illegal rescissions and released draft discussions.

Plan response
According to a recent article in the Wall Street Journal, America’s Health Insurance Plans (AHIP) has proposed the creation of an external independent panel, consisting of health care professionals and attorneys, who would review an insurance company’s decision to rescind a health care insurance policy. The panel’s decision would be binding on both parties.

Proposed regulations 
On October 22, 2007, the DMHC released draft regulations that would:
· Establish definitions to clarify the terms “medical underwriting,” “resolving reasonable questions” and “limiting a plan contract.” 
· Prohibit cancellations or rescissions due to a misstatement or omission, unless the misstatement or omission is a result of the applicant’s willful misrepresentation.  

· Prohibit the cancellation of all enrollee contracts due to a misstatement or omission of one enrollee and prohibit plans from rescinding, canceling, or limiting a subscriber contract on the basis of a misstatement or omission after two years.

· Specify that willful misrepresentation must be determined by a plan before rescinding, canceling or limiting a subscriber contract. 

· Require 15 days notice before cancellation and notice of the right to request a review. 

· Clarify that rescissions and cancellations for misrepresentation in the coverage application are subject to review. 

· Provide guidance for what constitutes an unclear coverage application form (e.g., unclear, ambiguous or unreasonable.) 

· Prohibit plans from suspending coverage during an investigation, specifically, plans shall not delay, deny or modify medically necessary covered services that are needed on an urgent or necessary basis and must complete investigation and deliver a determination within 30 days. 

· Impose a temporary (two year) reporting requirement necessary for effective DMHC oversight to confirm that widespread noncompliance has been corrected.
Pending legislation:
AB 1150 (Lieu) – Would prohibit plans and disability insurers from linking employee compensation to rescissions or to savings resulting from rescissions; and from setting performance standards and goals based on rescissions or savings resulting from rescissions.
AB 1945 (DeLaTorre) – Would require plans to obtain final approval from the DMHC or DOI for every instance of rescission.  Allows the director or commissioner to suspend or revoke a license, or to assess administrative penalties, if plans or insurers are in violation.   
AB 2549 (Hayashi) – Would prohibit plans or insurers from canceling or rescinding a contract or policy due to any inaccuracy in information after a six-month period.
Issues for the hearing
1. Does the Department agree with the “Hailey Decision”?  Is the Department enforcing the statutory requirement that plans must demonstrate “willful misrepresentation” in order to rescind a policy?

2. How does the Department define “medical underwriting”?  In completing medical underwriting, to what extent are plans required to make comparisons between the initial application and the medical records that patients are required to provide?

3. Does the definition of “resolve all reasonable questions arising from written information submitted on or with an application” ensure that consumers who submit applications in good faith will not face rescission?

4. Since much of the information that plans require patients to provide can be viewed as subjective, and highly detailed, how will the Department ensure that applications are clear and objective and not subject to interpretation?  

5. Given that many consumers may have never seen their medical records, how much detailed knowledge are consumers required to have regarding information contained in their medical records? Are consumers protected against being penalized for not having detailed information regarding medical services received and information contained in their medical records over the last 10 years?

6. How are consumers protected so that an innocent error or misunderstanding will not result in rescission?  

7. Barring a complaint, how does the Department become aware of an illegal rescission?  Under current law, can the department require plans to report every rescission?

8. In the proposed regulations, what happens to a patient whose policy is rescinded while the matter is being appealed?  How long does it take for a patient to have a rescission appeal resolved?

9. Does the Department envision the establishment of a third-party review mechanism for rescission investigations?  If so, please describe the general structure that is envisioned.  Who will participate in decisions?  Will reviews occur after a rescission has been implemented or prior to implementation?

10. What is the public input process for establishing the draft regulations?

11. The penalties DMHC has been issuing for violations of post-claims underwriting provisions appear to be low relative to those being awarded in private arbitration proceedings and by the DOI.  Why does the department believe these penalties pose a deterrent to plans engaging in these types of violations?

See Appendix C for:

      -  October 22, 2007, dated version of DMHC proposed regulations
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Language Assistance Requirements

In 2003, the Legislature passed SB 853 (Escutia), Chapter 713, Statutes of 2003, which required the DMHC and DOI to adopt regulations, by January 1, 2006, to ensure that enrollees have access to language assistance in obtaining health care services. 
Originally drafted to provide culturally competent health care services, in addition to language assistance, SB 853 was co-sponsored by the California Pan-Ethnic Health Network, the Mexican American Legal Defense and Education Fund, and the Western Center on Law and Poverty, and was additionally supported by almost two dozen other groups, including ethnic coalitions, legal aid centers, consumer groups, health centers, public clinics, and labor groups. 

According to the legislative committee analyses of the measure, the author cited several factors prompting the bill’s introduction, including census data from 2000, which showed that almost 40 percent of Californians speak a language other than English at home, as well as a survey that found more than 70 percent of providers reporting that language barriers interfered with a patient's understanding of treatment advice.  The author cited a DMHC survey showing that translation services varied widely among plans and were not always available in hospitals. Additionally, the author emphasized that government-sponsored health care programs, such as Medi-Cal and Healthy Families, must be required to meet standards for language assistance. 

The final measure, as signed into law, required DMHC to promulgate regulations requiring health plans and insurers to assess the linguistic needs of its enrollee population, and to provide for translation and interpretation of medical services. Specifically, the measure required the regulations to create standards for the translation of “vital” documents, and tied the number and type of languages in which they must translated to 1) the language preferences indicated by the enrollee population through the needs assessment, i.e., if the indicated preference met a certain percentage threshold; and 2) the size of the health plan.  The measure also required the regulations to specify which documents were to be translated, as well as to require health care service plans to advise LEP (limited English proficiency) enrollees of the availability of interpreter services. The measure further required the adoption of standards for quality and accuracy of written translations, as well as quality and timeliness of oral interpretation services and required that individual enrollees be given access to interpretation services.
The bill also required DMHC to regularly review information regarding compliance, make recommendations for changes and report certain information biennially to the Legislature. The measure imposed similar requirements on the Insurance Commissioner and health insurers that contract with health care providers for alternative rates of payment.

DMHC regulations implementing SB 853

Almost two years after SB 853 went into effect, the DMHC issued its first draft of proposed regulations on December 23, 2005.  Public comment was allowed for nearly 70 days.  DMHC received 252 comments in 99 letters on this first draft. DMHC then issued its second draft more than six months later, on July 26, 2006, for a 30-day public comment period, and received more than 250 individual comments. DMHC issued its third draft on November 17, 2006, for a third comment period, which ran 15 days, receiving more than 100 public comments. DMHC submitted its final regulations to the Office of Administrative Law (OAL) on December 22, 2006, and the regulations became effective on February 23, 2007. The regulations give health plans until January 1, 2009, to establish and implement language assistance programs, subject to some intermediary deadlines.  For example, plans were required to complete the initial enrollee assessment by February 23, 2008, and are required to file their language assistance programs with the DMHC as an amendment to their quality assurance programs by July 1, 2008. 

Concerns raised by stakeholders
In response to the final regulations, advocates expressed concern over significant changes in direction from the second draft of the regulations. In particular, advocates protested that the regulations no longer required plans to maintain a 24/7 telephone line to assist in the arranging of language assistance services, or to issue language identification cards identifying the cardholder’s preferred language and the telephone number to obtain assistance for interpretation services, or to provide notice of the availability of language assistance services in the “top ten” non-English languages most likely to be encountered by the plan’s enrollees.

Chief among the concerns was the fact that the final regulations did not meet the statutory requirement that health care plans inform LEP enrollees about the availability of language assistance services.  In a letter to DMHC, Latino Issues Forum stated, “Senate Bill 853 only limited the translation of documents to threshold languages; however, the statute does not limit a plan’s responsibility to notify all LEP enrollees about the availability of language assistance services.  The current draft is in violation of statutory intent to ensure all LEP enrollees have access to interpreter services.  Further, if enrollees are not notified as to the availability of language assistance services, health care plans risk jeopardizing the health of LEP enrollees.”


Additionally, advocates were concerned with the regulations’ lack of guidance to plans on how to assess the linguistic needs of its enrollee population, and the lack of clarity on how compliance with regulations would be monitored. 

In a joint letter to DMHC Director Ehnes, the California Pan-Ethnic Health Network, the Latino Issues Forum, Asian & Pacific Islander American Health Forum, and the California Academy of Family Physicians strongly urged DMHC to refrain from sending this draft to the OAL. The letter stated, “We are disappointed by the magnitude of last-minute changes to these regulations. They occur at the end of a long, deliberative, and otherwise open process in which consumers, providers and plans, while often disagreeing, all had an opportunity to voice concerns and suggest solutions.”

“The timing of the release of these final regulations, so close to the regulatory deadline, precluded us from having the opportunity to have our comments meaningfully impact further revisions. In short, when significant changes to these regulations were released for public comment on November 17, 2006, it was already too late to make a difference. Ironically, many of the safeguards removed in the November 17 amendments were the very ones that DMHC had added in earlier iterations.”

The California Association of Health Plans (CAHP) also expressed concern over the timing of the third draft of regulations.  CAHP submitted written comments stating, “CAHP was very disappointed that this comment period was announced immediately prior to the Thanksgiving holiday, and the deadline was set for Sunday, December 3.  CAHP and member plans were very pressed to fully evaluate the revisions to the text and provide thorough, meaningful comments within such a short time frame.”   
CAHP also stated that, while it appreciated DMHC’s deletions regarding the 24/7 telephone line, the language identification cards, and the “top ten” language list, it continued to have serious concerns.  Among the concerns highlighted were that the regulations duplicated language assistance services required at hospitals and could shift the cost burden of these services to plans; that assessment of each individual enrollee’s language preferences would be costly and was beyond the scope of the legislation; that the definition of “point of contact” at which enrollees have to be informed of the availability of language assistance services was overly broad; that the time frame between gaining DMHC approval of a language assistance program and implementing the program was insufficient to negotiate provider contracts; and that creating standards of timeliness that were separate from DMHC’s standards in the Timely Access Regulations was problematic and outside the scope of the legislation. These concerns were shared by America’s Health Insurance Plans.  

CAHP additionally wrote, “As expressed in our previous letter to the Department dated September 24, 2006, SB 853 was the product of very long and complex negotiations, and language not appearing in statute was likely intentionally omitted.  We continue to contend that requirements not negotiated during the legislative process, and/or included in the text should not be included in the regulation.  To the extent that the requirements deviate from the specific requirements in the statute, we must continue to object.”  

AB 3027 (De Leon) would require DMHC and DOI to jointly develop a uniform document in all Medi-Cal threshold languages to be distributed, on and after March 2, 2009, by every health care service plan and health insurer to their enrollees, subscribers, insureds, or policy holders annually for purposes of providing information on, and arranging for, interpreter services pursuant to plan or insurer toll-free telephone numbers. 

Issues for the hearing 
1. In its final regulations, why did the department remove the provision favored by consumer advocates requiring plans to notify enrollees regarding their rights to language services in English and the 10 non-English languages most in use?

2. Why did the department reject requiring plans to issue language access identification cards to facilitate identification of specific language needs of enrollees?

3. To what extent did costs to plans of translating vital materials into languages, or other costs related to the statute’s implementation, have a bearing on the final regulations?  In assessing potential costs, did the department consider the financial benefits that may be derived from improved communication with LEP enrollees, in the form of improved health care outcomes, patient satisfaction, or reduced errors? 

4. If cost was a consideration, why did DMHC not delay or otherwise phase in these stronger requirements, as allowed by the statute, rather than omitting them from the regulations? 
5. What guidance was provided in establishing the methodology for the language survey/needs assessment?  How does the survey methodology ensure a valid assessment of the language needs of enrollees?

6. Why did it take DMHC two years to develop the first draft of regulations?

7. Why was the third comment period only 15 days?

8. Why is DMHC and OPA's web site information on languages only provided in English, Spanish and Chinese? When will web site information on language assistance be available in all languages that Medi-Cal information is available in?
9. Outreach:

a. Is the public aware of the services and rights protected by the DMHC?  

b. What are the department’s immediate as well as long term objectives and plans to inform the public about the functions and services of the Department?

c. How much is budgeted for outreach and how is this money allocated?

d. How do they evaluate the effectiveness of public outreach? 

See Appendix D for:

      -  Summary of SB 853 (Escutia) – Chapter 713, Statutes of 2003
      -  DMHC regulations (Title 28, CCR, Section 1300.67.04)
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In 1999, the Legislature passed and the Governor signed AB 88 (Thomson), Chapter 534, Statutes of 1999, requiring health care service plans and health insurers to provide coverage for the diagnosis and medically necessary treatment of certain severe mental illnesses (SMI) of a person of any age, and of serious emotional disturbances (SED) of a child, as defined, under the same terms and conditions applied to other medical conditions. 
Specifically, AB 88 defined SMI as including schizophrenia, schizoaffective disorder, bipolar disorder (sometimes referred to as manic depressive illness), major depressive disorders, panic disorder, obsessive-compulsive disorder, pervasive developmental disorder or autism, anorexia nervosa, and bulimia nervosa.  The bill defined a Severely Emotionally Disturbed child as a child who has one or more mental disorders identified in the most recent edition of the Diagnostic and Statistical Manual of Mental Disorders, other than a primary substance use disorder or developmental disorder, which result in behavior that is inappropriate to the child’s age, according to expected developmental norms. 
For covered conditions, AB 88 requires health plans to eliminate benefit limits and cost-sharing requirements that have traditionally rendered mental health benefits less comprehensive than physical health benefits.  These include higher co-payments and deductibles, and limits on the number of outpatient visits or inpatient days covered. The law further specifies that benefits shall include outpatient services, inpatient hospital services, partial hospital services, and prescription drugs, if the health plan contract includes coverage for prescription drugs.  
In 2003, the DMHC promulgated mental health parity regulations (Title 28 California Code of Regulations, Section 1374.72), which became effective on October 23, 2003.  (see summary in Appendix E.)  These regulations specify that, in addition to all basic and other health care services required by Knox-Keene, mental health parity provides, at a minimum, for the coverage of crisis intervention and stabilization, psychiatric inpatient services, including voluntary inpatient services, and services from licensed mental health providers including, but not limited to, psychiatrists and psychologists. The regulations also require that a plan's referral system shall provide “timely access and ready referral in a manner consistent with good professional practice.” 

Evaluation of parity law
Since the parity law was passed, several reports have evaluated the law’s implementation, including those issued by Mathematica Policy Research, the Department of Mental Health, and the DMHC. The Mathematica report, commissioned by the California Healthcare Foundation and published in February 2002, concluded that health insurance benefits had been expanded, but several issues had not been resolved, including: 1) disruptions in continuity of care for some mental health clients, particularly when health plans carved out behavioral health services from their general health plans and transitioned to a behavioral health plan for management and  delivery of mental health services; 2) administrative challenges and confusion for some stakeholders due to the measure’s limited application to select conditions rather than all mental health diagnoses, and 3) the need for clarification of the role of the private vs. the public sector in providing services to children with SED.  

In March, 2005, DMH issued its report, “Mental Health Parity—Barriers and Recommendations,” as required by the 2004 health budget trailer bill, Chapter 228, Statutes of 2004, Section 34. The report noted “there are a number of barriers at the operational level that keep California from achieving mental health parity. The largest barrier to full implementation is lack of access. Confusion remains about what parity actually means beyond the fiscal and structural requirements. Covered diagnoses are clear, but what array of services is covered for individuals with these diagnoses and for how long remains inconsistent from plan to plan.  It remains unclear what services are the responsibility of health plans versus the responsibility of public agencies and organizations.” The DMH report identified 11 issues and recommendations, which can be found in Appendix E.

In March 2007, DMHC issued “Mental Health Parity in California; Mental Health Parity Focused Survey Project: A Summary of Survey Findings and Observations” based on a “focus survey” it had conducted in 2005, of seven large health plans, covering 85 percent of the commercial managed care population and representing all delivery models of mental health services. 

In its report, DMHC found that plans had established policies and procedures, contracts, and evidence of coverage documents correctly requiring that mental health parity diagnoses be covered under the same terms and conditions as other medical diagnoses, and that the plans also had developed programs to expand and improve services, such as continuity and coordination of care for enrollees with mental health parity diagnoses, and to promote access to services for enrollees in minority linguistic and cultural groups. 

DMHC found that the most common problems were payment of emergency room (ER) claims; monitoring access to after-hours services to ensure that provisions for after-hour services are reasonable and that providers respond to enrollee messages in a timely manner; and providing clear and concise explanations in denial letters. As a result of the survey, DMHC required plans to implement corrective actions and identified eight recommendations for itself and five recommendations for plans. The recommendations are summarized in Appendix E.

Recent DMHC actions on mental health parity
As a follow-up to its focused survey project in 2005, and its report and recommendations issued in 2007, DMHC created a Consumer Provider Plan and Agency (CPPA) Workgroup, “designed to provide a multidisciplinary forum for various stakeholder groups with the goal to increase the standardization and consistency with which benefits and services are provided under the mental health parity laws to patients and their families.” According to DMHC, the stakeholder group includes two consumer groups (California Hospital Association—Center for Behavioral Health, National Alliance on Mental Illness), seven provider groups (Sutter Center for Psychiatry, California Society for Clinical Social Work, California Psychological Association, St. Joseph Hospital, California Association of Marriage and Family Therapists, California Association of Psychiatry), five health plans (US Behavioral Health, CIGNA Behavioral Health, ValueOptions of California, Blue Cross of California, Managed Health Network), and state and county mental health agencies (Department of Insurance, Department of Mental Health, DMHC, Managed Risk Medical Insurance Board, and California Mental Health Directors Association). 

The CPPA Workgroup has five subgroups or “task force teams”: behavioral health utilization review requirements; emergency services claims processing; behavioral health network adequacy; coverage for autism spectrum disorder (which has not yet launched) and continuity and coordination of care.  The CPPA Workgroup met twice in 2007 and has four meetings scheduled for 2008. The task force teams are encouraged to meet separately and are “charged with discussing issues within their topical area and looking for solutions from their various perspectives with a goal of establishing recommendations for consideration.”  The task force teams must then present a summary report to the CPPA Workgroup, which is responsible for completing and presenting recommendations to DMHC’s Steering Committee for consideration, direction, approval, and/or further action.  DMHC’s Steering Committee members will be comprised of senior management within the DMHC’s HMO Help Center and will be responsible for “making decisions and/or determinations as to the appropriate course of action to take, by whom, and/or what agency.”  
Concerns raised by stakeholders
In the nearly eight years since AB 88 went into effect on July 1, 2000, several issues remain as barriers to achieving parity.

1. Lack of timely access to providers and services.  As documented in DMH’s report, the California Coalition for Mental Health testified that some patients are required to wait up to several months between the time of their referral to a licensed mental health practitioner and the time they begin receiving mental health services. The problems in access may arise because some plans have an insufficient number of providers in their networks or in certain locations, or because the mental health providers listed in a network may not be taking new patients or may no longer be in the network. 

In March 2007, DMHC contracted with an outside consulting firm to study the issue of access (Mental Health Access Study), selecting two plans and the availability of services in four counties (Sacramento, Los Angeles, Orange, and San Francisco), for study. The study found that the percentage of providers accepting new patients varied roughly between 71 percent and 80 percent. Despite this level of availability, the study documented that the percentage of providers who did not treat specific parity diagnoses was high. For example, in San Francisco, 74 percent of providers in all specialties did not treat schizophrenia. In Sacramento, that increased to 76 percent and in Los Angeles, it was 71 percent. The lack of providers treating pervasive developmental disorder or autism or serious emotional disturbances of a child was also notable, with 80 to 90 percent of all providers and all psychiatrists not treating these disorders in San Francisco, with slightly better availability in Orange, Los Angeles, and Sacramento Counties.
Additionally, advocates were expecting that DMHC’s timely access regulations would set specific standards for the provision of services, and expressed concern that the proposed final regulations, which were rejected by OAL, did not reflect the standards created in earlier versions. 
2. Lack of timely or basic information.  The DMH report noted that, while DMHC regulations require a plan’s membership card to include the listing of a telephone number where a member can obtain information about benefits and coverage, the regulations do not require that this number be answered after normal business hours or that it be answered by someone who is knowledgeable about their mental health benefits as well as the procedures necessary to obtain care in urgent situations and in emergencies. Advocates reported that many plans use confusing, cumbersome, and unworkable voicemail and telephone decision-tree options and point out that individuals with severe mental illness, who may be particularly anxious or upset, cannot negotiate these systems and often end up abandoning their efforts to get help. Advocates recently also reported that basic information is not available or easily accessible on DMHC’s web site or on plans’ web sites.

3. Problems related to autism spectrum disorders (ASD).  In a separate report published in September 2007 by the California Legislative Blue Ribbon Commission on Autism, the Commission found that coverage of health care, behavioral, and psychotherapeutic services for ASD is limited, inconsistent, or excluded altogether by private health plans and insurers, and that, when health plans and insurers contract (carve out) behavioral health service, there is often fragmentation and/or denial of services, leaving families with lost time and no services. The report also found that health plans and insurers do not consistently provide access to professionals with adequate training and expertise in ASD, and that roles and responsibilities of health plans and insurers for ASD services are not well defined. 
4. Lack of plan participation and decision makers in DMHC sponsored work groups. According to advocates, the DMHC workgroup’s quarterly schedule has not yielded results. Participation by plans has been sparse and those participating were not authorized to make decisions for the plans. 

5. DMHC survey tool needs to be improved.  According to advocates, the DMHC survey was developed without input from a wide variety of stakeholders and does not take into account important differences, such as those between hospital-based providers, group providers, and individual practitioners, regarding their resources or ability to provide care. 
Pending legislation

SB 1563 (Perata) of 2008 would require DMHC and DOI to work in conjunction to review the standards and best practice guidelines adopted by the State Department of Developmental Services on the screening, diagnosis, assessment, intervention, and treatment of autism and pervasive developmental disorders and to develop recommendations to ensure that health care service plans and health insurers provide appropriate and equitable coverage for those illnesses.

AB 1887 (Beall) of 2008 would expand the mental health parity coverage requirement for certain health care service plan contracts and health insurance policies issued, amended, or renewed on or after January 1, 2009, to include the diagnosis and treatment of a mental illness of a person of any age and would define mental illness for this purpose as a mental disorder defined in the Diagnostic and Statistical Manual IV.

Issues for the hearing 
1. Both the DMH report, published almost three years ago, and the DMHC report, published almost a year ago, offer several recommendations for improving parity, such as clarifying regulations on after-hours services and denials, investigating phantom networks (where providers listed in a network are no longer part of the network or take no new patients), and clarifying what constitutes a full scope of services under parity. (See Appendix E for all report recommendations.) According to DMHC’s documents, its response has been the formation of a Consumer Provider Plan and Agency (CPPA) Workgroup, which met twice in 2007 and is scheduled to meet quarterly in 2008.  Why has DMHC not undertaken efforts to implement these recommendations through regulatory or enforcement action? Does the department believe it has sufficient authority to do so?
2. What actions has the DMHC taken to address the problems of access documented by the Mental Health Access Study commissioned by DMHC, which found that a high number of providers—in some cases 80 to 90 percent in a given county—do not treat new patients with a parity diagnosis? In light of these findings, does the DMHC consider that the two plans, on which the study was based, have adequate networks?
3. What actions has DMHC taken to refine its initial survey tool, which it uses to identify problems and detect deficiencies in health plans, in response to advocates’ concerns that the survey tool does not take into account important distinctions between types of providers, such as those who are hospital-based as distinguished from those who practice individually?

4. Will you be issuing any further regulations on mental health parity? If not, why not?

See Appendix E for:

      - Summary of AB 88 (Thomson - Chapter 534, Statutes of 1999)

      -  Summary of March 2007 DMHC report and recommendations

      -  Summary of March 2005 Department of Mental Health report

      -  Summary of DMHC mental health parity regulations (Title 28, CCR, Section 1340.74.72)
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