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Good afternoon madam chairman and members. My name is Peter Hansel and I am a health policy consultant with the Senate Office of Research. Our office has been asked to provide an overview of other states’ efforts to address the issues of availability and affordability of liability insurance for nursing homes and long-term care facilities.

We have provided the committees with a one-page chart summarizing reforms that have been adopted or introduced in other states in 2001–02. The information contained in the chart comes from our own research, as well as that of the National Conference of State Legislatures (NCSL). An NCSL issue paper entitled, Nursing Homes: The Escalating Crisis, should also be in your hearing packets.

In summary, three states adopted reforms to address liability insurance problems facing nursing homes and other long-term care facilities in 2001 — Florida, Texas, and Arkansas. Another six states are considering legislation in 2002 to address these issues.

Our review suggests that states are addressing liability insurance issues through three different types of reforms — tort reforms, insurance reforms, and licensing reforms. Tort reforms are designed to reduce the cost of liability insurance by changing the rules of tort or civil liability and thereby reducing the legal exposure of nursing homes to elder abuse claims. Insurance reforms are designed to improve the availability of liability insurance, as well as the management of liability risk. The purpose of licensing reforms is to improve quality of care in long-term care facilities with the goal of reducing elder abuse claims and their impact on liability insurance rates.  

I should say that we have not included the full range of quality-of-care reforms that have been adopted by states in our overview. These would include staffing reforms, increased administrative penalties for deficiencies, and reimbursement reforms. We excluded those because California is already addressing them separately from the liability insurance issue and we decided to focus more specifically on reforms that we felt were more directly targeted at reducing incidents of elder abuse and improving the situation with respect to liability insurance for long–term care facilities.

In the area of tort reforms, as the chart shows, the statute that Florida adopted last year contained six different tort reforms. Among the reforms are: requiring persons claiming elder abuse violations to bear the burden of proof that a breach of duty on the part of the facility caused the injury, implementing a pre-suit notice and waiting period for elder abuse claims to encourage settlements among the parties, shortening the statute of limitations for elder abuse claims, imposing caps on punitive damages related to elder abuse claims, requiring plaintiffs in cases involving the death of a resident to choose between pursuing survival (ie. elder abuse) claims or wrongful death damages, and placing strict limits on attorneys’ fees in elder abuse cases.

Texas, by contrast, limited their tort reforms to one, and that was excluding the state’s joint underwriting authority from a legal doctrine known as the Stowers Doctrine,” which makes insurers liable for punitive damage awards ultimately levied against their insureds if they decline reasonable settlement offers that are within the policy limits. This effectively insulates the JUA from exposure to punitive damages.

It should be noted that some, but not all, of the tort reforms being enacted in other states are already law in California. For example, California’s law already requires plaintiffs to bear the burden of proof that a breach of duty caused the injury. Our understanding is that California’s statute of limitations for elder abuse claims is also relatively short. Therefore, a careful analysis should be made of the similarities and differences between California’s elder abuse statute and those of other states.

The main insurance reform that states are considering is creating insurance pools. Texas’ statute from last year, for example, allows nursing homes to purchase liability insurance through the state’s medical malpractice insurance joint underwriting authority. A joint underwriting authority, or JUA, is a state-created entity that functions as an insurer when significant numbers of licensed carriers are not serving a market. The JUA has the power to sell policies of insurance, collect premiums, and purchase reinsurance. Importantly, it also has the power to levy surcharges on policyholders and, in some cases, on licensed insurers selling liability insurance, in order to create reserves to pay claims.

States have looked at innovative ways to help capitalize JUAs or insurance pools. The Texas statute allows revenue bonds to be sold to create reserves, backed by assessments on liability insurers. Bonding allows capital to be raised quickly and provides a means of spreading out the burden of raising capital. The Florida law included a provision to require the state to seek a Medicaid waiver to allow a portion of the Medicaid payment to nursing homes to be used as capital for a risk pool. The state is seeking a waiver because the capital payment will not be directly related to providing services.

In California, the insurance commissioner had the authority to establish a joint underwriting authority in several lines of liability insurance until 1996 when the authority expired.

In the area of licensing reforms, states are looking at establishing more proactive systems for identifying and intervening with homes at risk of being cited for deficiencies and of being subject to lawsuits. For example, both Florida and Texas have quality-of-care monitors, who function separately from licensing inspectors. The monitors provide periodic or irregular reviews of homes and recommend quality of care and/or risk management improvements. In both states, the monitors are required to refer imminent threats of harm to residents to licensing authorities. In the case of Florida, the records and findings of quality-of-care monitors are exempt from discovery in civil actions.

Florida also has established a pilot project to increase oversight of poor performing homes. The state will be posting skilled medical personnel in homes with the highest numbers of deficiencies. The California Department of Health Services has been operating a pilot project to increase the frequency of licensing visits to poor-performing homes, that operates somewhat similarly to the Florida pilot program. Florida also established in their legislation last year a nursing home “watch list,” comprised of homes on conditional licensure or in bankruptcy.

Finally, both Texas and Florida have established “early warning systems” to identify homes at risk of deficiencies, based on financial and quality-of-care indicators. The closest thing California has to this is a requirement that homes report certain adverse financial events — bankruptcy, placement of liens, bounced checks, depletion of cash reserves, and lack of timely payment of insurance or bond premiums or tax liens – to the Department of Health Services. The Financial Solvency Board, established by AB 1731 of 2000, as part of its mission may identify additional indicators that could be used as part of an early warning system here.

In terms of suggestions for reforms, we would recommend that the Legislature focus on three areas as a means of improving availability and affordability of liability insurance for nursing homes and long-term care facilities. The first is requiring information on elder abuse claims, verdicts, judgments, and settlements to be reported to the state on a regular basis. We think more information is needed to evaluate the frequency of claims, the kinds of claims that are being made, and the types of evidence they are based on.

The second is encouraging adoption of best practices for risk management and loss control by long-term care facilities. The state could do this by requiring nursing homes and long-term care facilities to meet best practices, and enforce the requirement through the licensing process and technical assistance to homes. The state could also require insurers to take homes’ compliance with best practices into account in setting rates for liability insurance.

The third area of reform is to reestablish the authority of the insurance commissioner to establish a joint underwriting authority for nursing home liability insurance. The authority would be conditioned on the commissioner making a finding that liability insurance is not reasonably available to nursing homes.

That concludes my testimony. I would be happy to answer any questions.    

PH:dd

1
- 4 -

