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Last December, Congress passed and President Bush signed what is now referred to as the Medicare Modernization Act.  This is a massive change.  The federal administrators characterize the new statute as the most complex piece of legislation they have ever had to implement.   I will discuss how this change impacts the State of California in four major areas. 

1. Issuance of a Medicare drug discount card by the Federal Government.


2. Medicare takeover of the responsibility for providing drug coverage for people who are dually eligible for Medi-Cal and Medicare.


3. The payment of a state contribution to the funding of this new program from savings from assumption of drug coverage by the Federal Government.  


4. Creation of a new subsidy program for people who do not qualify for Medi-Cal but have incomes below 150 percent of the federal poverty level and low assets.  

PHASE ONE:  The Medicare Discount Drug Card and Transitional Assistance Program [June 2004 – December 2005]

The Act requires that the Centers for Medicare and Medicaid Services (CMS) issue a drug discount card to Medicare beneficiaries beginning in June 2004.  By federal law, this card cannot be issued to people who are enrolled in Medi-Cal and would be of limited value as these beneficiaries now get a much greater drug benefit under Medi-Cal.   To accomplish this limitation, states are required to provide a monthly file in a format provided by the Federal Government that identifies the states' dual eligible populations.  This file is to be used by the Federal Government to identify those individuals on Medi-Cal so that they will not receive this card.  

Providing this file is the extent of the states' responsibility in Phase One.  However, California currently has a Medicare drug discount program operated under Senate Bill (SB) 393.  The discounts under this program will average about the same amount as projected by the federal card, and for some drugs may have greater savings.  We believe it is important that Medicare beneficiaries use the drug discount program that gets them the most savings.  In this interest, we are working with CMS to educate people that they have a choice of discount programs, both federal and state, and that they should use the program that gets them the best discount for a particular drug.   

PHASE TWO:  The Medicare Prescription Drug Benefit [2006 and beyond]

This bill enacts Part D of the Medicare program, which provides coverage of drug benefits for people enrolled in Medicare.  There are many levels of coverage in the bill and I will focus on the two that impacts the Department.  

Congressional intent was to provide prescription drug coverage for people on Medicare, including those people who were dually covered by Medi-Cal and Medicare, known as “dual eligibles.”  In doing so, the Federal Government assumed financial responsibility for coverage of people who are eligible for both Medicare and Medi-Cal, who number about 937,000 in California.  Dual eligibles will be automatically enrolled in Part D and will have to actively disenroll to exercise their voluntary rights to not participate in Part D.

We projected fiscal year (FY) 2004-05 outpatient drug gross expenditures to be $4.2 billion (total funds - TF) in the November Estimate.  Applying manufacturer rebates of $1.5 billion (TF) conservatively projects a net drug expenditure of $2.7 billion in the fee-for-service population.  Based on data from fiscal year 2001-02, drug expenditures before rebates for dual eligibles are 53.2 percent  of the total drug expenditures.  If rebates are assumed to be the same for all drugs, Medi-Cal expenditures after rebates for fee-for-service dual eligibles were $1.4 billion (TF) or $700 million General Fund ($2.7B x 53.2%).  There are also an additional 137,000 dual eligibles in Medi-Cal managed care, so the actual cost of drug coverage for this population will be higher.  

As Medicare has assumed responsibly for coverage of dual eligibles, this law also provides that effective January 1, 2006:

1. While enrollment in Part D is voluntary, California will no longer receive federal financial participation for dual eligibles who do not voluntarily enroll in Medicare’s new Part D prescription drug program.  Thus, from a practical standpoint, dual eligibles must get their drug coverage from Medicare.  


2. There will be no federal financial participation in funding any specific drug that is within the drug therapy groups covered by the Part D program, but where that drug is not covered by managed care plans contracted to provide Part D benefits.  A Part D plan must cover at least one drug from a drug class and there are no federal funds available for the state to cover other drugs in that class that the plan chooses not to cover.  If the State wants to supplement coverage, it must do so entirely at its cost.  


3. The Medicare Part D program contractor may exclude drugs for weight loss or gain, hair loss or excessive hair growth, and fertility, as well as over-the-counter drugs.  Currently Medi-Cal covers some of these drugs including weight loss or gain and over-the-counter drugs, and may continue to do so at its option with federal financial participation for those drugs being available.  However, the prime reason for covering over-the-counter drugs has been that it avoids the cost of more expensive drugs, and the rationale for this coverage should be reassessed with Part D coverage.  


4. Dual eligibles will have a $1 or $3 (or $2 and $5) co-payments, depending on income.  There is no federal financial participation available to states for paying for this co-payment.  

There is considerable interest about the nature of the formulary each Part D program contractor will develop, as each plan will be permitted to implement their own formulary, providing the formulary meets certain requirements.  The plan must use a pharmaceutical and therapeutic committee to develop and review the formulary.  It is likely that the formulary may not be as broad as Medicaid’s benefits, where a state must cover all FDA approved drugs, or as broad as Medi-Cal’s list of contract drugs.  

Medicare’s assumption of drug coverage for dual eligibles will in the long term generate some savings to the State, as the State will no longer pay its share of a full drug program for dual eligibles.  However, in the first three years of the bill, the Congressional Budget Office estimates that the Medicare drug program will generate a cost to the states. [refer to handout]  Further, the bill requires a “State contribution” (known among states as the “clawback”) that starts in 2006 as a 90 percent payback to the Federal Government of the states savings and declines at a rate of 1 2/3 percent  per year until 2015, when it finally stops at a 75 percent  state contribution.  According to the Congressional Budget Office, 80 percent of the net fiscal relief to states will between 2010 and 2015.  

We are deeply concerned that any “savings” that are projected by the Federal Government will be consumed by a combination of:

· Increased drug expenditures and population growth 

· Increased caseload, also known as the “woodwork” effect

· Mandated increases in administrative burdens imposed on states 

THE CLAWBACK

As the Federal Government is assuming responsibility for drug coverage for dual eligibles, the Federal Government is requiring states to pay back most of the savings they will receive from this assumption of coverage.  For Medi-Cal, the clawback payments will be based on a weighted average of the net per capita expenditures for dual eligibles for outpatient drugs for 2003 in both the Medi-Cal fee-for-service and managed care. [refer to handout]  These per capita expenditures will then be trended forward using an inflation rate for drug costs to 2006.  This new inflated rate would then be multiplied by the 2006 dual eligible caseload arriving at the cost savings to the state.  In 2006, the State would then pay the Federal Government 90 percent of this savings.  Each year thereafter, the per capita costs would be inflated and multiplied by dual eligible caseload with the State being able to keep an increasing percent of the savings (a rate of 1 2/3 percent per year until 2015, when it finally stops at a 75 percent).  

This bill increases state costs in a number of areas including increased Part B premium costs and increased administrative costs.   Congretional Budget Office’s figures, which the Federal Government cites in its official publications, indicate that states are projected to experience a shortfall of $100 million in federal fiscal year 2004, $200 million in Federal Fiscal Year 2005, $900 million in Federal Fiscal Year 2006, and not achieve a positive return from the Act until 2007. 

Over the long term, the clawback savings must not only fund the increased Part B premium costs and increased administrative costs, but these savings will also be eroded by expected increases in drug expenditures and caseload growth, both of which are very likely to outstrip the growth in General Fund revenues.  As states will no longer be able to control drug expenditures for dual eligibles, California’s population is aging and the number of dual eligibles will increase, and the bill has provisions that will create a “woodwork” effect, these increased costs will significantly reduce any savings to the State of California.  

Additionally, the Act will allow drug manufacturers to exclude the prices negotiated with a Part D prescription drug plan from the calculation that establishes the Best Price under the Medicaid drug rebate program.  Though the fiscal impact is unclear, there are two scenarios we must consider.  First, manufacturers may currently have low, discount prices they are giving to Medicare Plus-Choice plans.  These prices count in the Best Price calculation and elimination of these from that calculation could increase drug costs in Medi-Cal due to a decrease in the federal rebate.  Since most Medicare Plus-Choice plans have dropped prescription drug coverage or only cover generic drugs, the impact in this scenario is likely to be small.

The second scenario to consider is the future inability of Medicaid to reap the benefit of low prices given to the Part D plans.  Since a significant amount of Medicaid drug expenditures will move to Part D, we would expect the high volume to create large discount opportunities for the Part D plans.  By excluding these prices from the Best Price calculation, CMS has eliminated future federal drug rebate savings for Medi-Cal and all of the other Medicaid programs in the country.

As the savings will be based on 2003 per capita expenditures, federal law provides that this amount will be fixed; there will be nothing the State can do to reduce expenditures.  For example, if the State were to decrease pharmacy rates pursuant to the 2003-04 budget, this change would not reduce the amount of money the State has to pay the Federal Government via the clawback.  The actual long term savings from this bill compared to tax revenue available to the state will be far less than the 10 percent to 25 percent that are reflected in the clawback.  

There are a number of other clawback related issues that need to be resolved with the Federal Government before more precise fiscal impact estimates can be developed; such as, lining up the specific data elements that comprise the clawback from different federal reports, restricting drug manufacturers’ ability to retroactively recalculate their average manufacturers price, clarifying drug coverage under Medi-Cal managed care plans, and some other issues.  

WRAP AROUND COVERAGE

There will be considerable interest in having Medi-Cal provide coverage for drugs that are not covered by a Medicare plan.  This will come in two forms, to cover specific drugs that are within drug classes covered by the Medicare plan but not offered by the plan, and to cover classes of drugs that are optional to the Part D plan but under which they have decided not to offer.  

California could decide to provide “wrap-around coverage” (i.e. coverage of drugs not paid by the Part D plan) through the Medi-Cal program; however, according to the provisions of the Act, such coverage would be 100 percent state General Fund expenditures for those drug classes covered by the Medicare Part D plan.  The size of these added drug coverage expenditures is again indeterminate because Part D scope-of-coverage is unknown.  However, the total savings to the State after the clawback and paying for increased administrative costs will be less than 10 percent, or from $75 to $100 million general fund annually.  With the increased costs in the bill that the State must fund, there is very little savings left for the State to pick up at state-only expense drugs not covered by the Part D plan.   

STATE/COUNTY WORKLOAD AND SUBSIDY PROGRAM

States are required to screen individuals for eligibility and provide eligibility information for federal subsidies that provide different levels of assistance in Medicare cost sharing for prescription drug coverage. 

Effective January 1, 2006, dual eligibles below 100 percent of the federal poverty line will have $1 and $3 co-payments for generic and brand drugs respectively, while dual eligibles between 100 and 135 percent  of the federal poverty level will pay $2 and $5 co-payments for generic and brand drugs respectively, with both being subject to a $5,100 catastrophic limit, after which there will be no co-payments.  

Further, individuals who have incomes lower than:

· 150 percent of the federal? poverty level and assets below  $10,000 for an individual and $20,000 for a couple; or

· 135 percent of the federal? poverty level and assets below $6,000 for an individual and $9,000 for a couple; 

Will be eligible for subsidies from the Federal Government for their drug coverage.  These subsidies include a reduction in the standard Part D cost sharing to:

· a partial to full payment of the $35 Part D monthly premium; and

· a reduction of the Part D annual deductible of $250 to $0-$50, depending on income and a possible asset test; and

· a reduction of the Part D 25 percent  coinsurance (up to the initial coverage limit) to a $1-$3 or $2-$5 co-payment for each prescription drug or a 15 percent  coinsurance, depending on income and a possible asset test; and

· a reduction in the Part D $2-$5 co-payment or 5 percent coinsurance (whichever is greater) for catastrophic coverage to a $0-$2/$5 co-payment, depending on income and a possible asset test.  

Today, Medi-Cal does not know which dual eligibles have incomes below or above 100 percent of the federal poverty level.  Further, the State via the counties must determine if people are eligible for the subsidies and provide this information to Medicare.  As these programs use differing eligibility standards than Medi-Cal, these changes will further complicate our current processes.

THE WOODWORK EFFECT

This program will likely create a  “woodwork effect” that is projected to increase Medi-Cal caseload of dual eligibles.  The availability of Part D subsidies will draw more people to apply for coverage through the county social services offices thereby increasing the potential for more people to be determined eligible for Medi-Cal than would have otherwise occurred.  Some people who apply for the new Part D subsidy eligibility determination process will be determined to be eligible for Medi-Cal as a fully covered dual eligible.  This increased caseload will generate both an increase in the cost of non-drug coverage to the State but also increase the amount of money the State must pay the Federal Government via the clawback.  

As Medicare Part D changes become effective January 1, 2006, the Department is currently assessing what changes are needed to state law to implement the program and what resources are needed by the state and counties to meet these additional workload requirements.  Once these assessments are done, we will be submitting proposals to the Legislature for your consideration.  

This concludes the Department’s testimony regarding implementation of the prescription drug coverage elements of this Act.  There are other effects, such as new federal reporting requirements about disproportionate share providers; State increases in the Medicare Part B premium-sharing responsibility, and others that will be addressed during the budgetary process.
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